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Prosecutor as a party of constitutional dispute: offers for improvement
of the current legislation

In the disputes resolved by the courts of law and the arbitration courts, the
prosecutor over the general rule, speaks out in defense of public interests whereas
in the constitutional and legal disputes resolved by the Constitutional Court of the
Russian Federation, opposite works for the benefit of specific citizens and their
associations, protecting their violated constitutional rights and freedoms that,
according to the author of this article, not quite answers his mission and the
purpose enshrined in the Federal law "About Prosecutor's Office of the Russian
Federation”. The European commission for democracy through law (Venice
commission) doesn't support the legislation of those countries which grant to the
prosecutor's office the right to protect someone's personal interests in the
constitutional court, emphasizing that the Attorney-General can easily appear in a
situation when personal and public interests are in a conflict. Proceeding from the
international acts and foreign experience the suggestions for improvement of the
Russian legislation regulating the status of the prosecutor as the parties of a
constitutional and legal dispute are formulated in the article.

IIpokypop KakK CTOPOHA KOHCTUTYIIHOHHO-IIPABOBOI0 CIIOPAa: Mpe/IJI0KeHUsI
M0 COBEPIIEHCTBOBAHUIO JeHCTBYIOIIET0 3aKOHOIATEIhCTBA

B cnopax, paspewaemvix cyoamu obwell ropucoukyuu u apoumpaicHvlMu
cyoamu, NpoKypop, Nno o0wemy Hnpasury, GblCmynaem 6 3auumy NyOIUdHbIX
uHmepecos, moz20a Kak 8 KOHCMUMYYUOHHO-NPABOBLIX CHOPAX, pPA3Peulaembix
Koncmumyyuonnovim  Cyoom  P®, nanpomus, Oeticmgyem 6 ummepecax
KOHKPEMHbIX — 2pajcoan U Ux o00vbeOuHeHUull, 3awuwas ux HapyuleHHvle
KOHCMUMYYUOHHbIe Npasa U c80000bl, YMO, NO MHEHUN A8MOopd CMAambvl, He
BNOJIHE COOMBEMCmEyen €20 NpPeOHA3HAUEeHUI0 U YelsiM, 3aKpenieHHbIM 8
Deoepanvrom 3axone «O Ilpoxypamype Poccuiickou @edepayuuy. Eeponeiickast
KomMuccusi 3a OeMoOKpamuro uepe3 npaso (Beweyuancxas xomuccus) He
noooepaicueaem 3aKOHOO0AMeENbCMEO mexX CMmpAaH, KOmopwvle NpeodoCmasisiiom
npoKypamype npago 3auuuiams 8 KOHCMUMYYUOHHOM Cyoe UbU-TUO0 TUYHbLe
unmepecsl, noouepkusas, ymo I enepanbHulli NPOKYPOP MOACEM JIe2KO OKA3AmbC sl
6 cumyayuu, Ko20a NUYHble U NYOIUYHblE UHMEPeCbl 6X00am 6 Npomusopedue.
Ucxoosa u3z MmedxncOyHapoOHbIX axmog U 3apyoedxicHo2o0 Oonvlma 6 Ccmamove
chopmyIuposanvl  NPeONoNCeHUss N0 COBEPUIEHCMBOBAHUIO  POCCULICKO20



3aKOHO0AMeNbCmea, — pecyiupyroujeco  cmamyc npoxKypopa Kak — CHopoHbl
KOHCMUMYYUOHHO-NPABOBO20 CHOPA.
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Participation of the prosecutor as a party of the dispute considered by the
courts of law and the arbitration courts as civil and administrative legal
proceedings is caused by the purposes of ensuring the rule of law, unity and
strengthening of legality, protection of the rights and freedoms of the person and
citizen, and also protected by the law of interests of the society and the state (item
2 of the art. 1 of the Federal law "About Prosecutor's Office of the Russian
Federation"). By the general rule, the prosecutor has the right to appeal to the court
in protection of the uncertain circle of people or interests of the Russian
Federation, subjects of the Russian Federation, municipalities, that is in protection
of public interests. The address to protection of the rights, freedoms and legitimate
interests of specific citizens perhaps only in case if the citizen for health reasons,
the age, incapacity and the other good reasons can't appeal to the court (the art. 39
of the Code of administrative legal proceedings of the Russian Federation, the art.
45 of the Code of civil procedure of the Russian Federation).

The role of prosecutor's office in the constitutional trial which main
destination is the permission of constitutional disputes, is determined exactly the
opposite. The main category of subjects of constitutional disputes are the bodies
and the officials authorized the constitutional competence and the speakers in a
dispute as the party protecting public interests, and also the citizens and their
associations whose appeal to the court pursues the aim of protection of the own
constitutional rights and freedoms. Unlike the constitutional bodies having the
rights to get into a constitutional dispute with the purpose of protection of any
constitutional principles and norms, working in protection of any public interests,
the Prosecutor General of the Russian Federation according to the Federal
constitutional law "About the Constitutional Court of the Russian Federation" is
limited by the purpose of protection of constitutional rights and freedoms of the
citizens and their associations, and has the right to do it as the concrete compliance
assessment with observance of all conditions of admissibility of the complaint
established to the articles 96, 97 of the law, acting, thus, not in protection of public
interest, and in protection of the interests of specific citizen (association of the
citizens).

In the scientific literature the position about need of investment of the
Prosecutor General of the Russian Federation with the right to appeal to the



Constitutional court of the Russian Federation with requests for a check of
constitutionality of regulations and contracts as the abstract compliance assessment
[1, p. 89; 2, p. 581; 3, p. 237]. These ideas, certainly, demands support and the
additional argument.

Proceeding from the status the Prosecutor's office of the Russian Federation
headed by the Prosecutor General of the Russian Federation in constitutional
disputes acts as the constitutional body as the basic elements of its constitutional
status are determined by the Constitution of the Russian Federation. Characterizing
the status of the Prosecutor General of the Russian Federation, B.S. Ebzeev writes:
"he is a subject of material constitutional legal relationship, and his participation in
the procedural constitutional legal relationship from the point of view of legal logic
quite naturally” [4, p. 153]. According to the Federal law "About Prosecutor's
Office of the Russian Federation” Prosecutor's Office of the Russian Federation
has to exercise supervision of the observance of the Constitution of the Russian
Federation (i. 1 of the art. 1 of the law), working not only for protection of the
rights and freedoms of the person and the citizen, but also protected by the law of
interests of the society and the state (i. 2 of Art. 1 of the law). The specified
provisions of the Federal law have formed the basis for investment with the
Constitutional court of the Russian Federation of the Prosecutor General of the
Russian Federation in due time the right to appeal to the Constitutional court of the
Russian Federation on compliance of the Constitution of the Russian Federation of
constitutions and charters of the territorial subjects of the Russian Federation out of
connection with their application in the concrete case [5].

It is necessary to add that carrying out different types of supervision, the
Prosecutor's Office as any other public authority, has an opportunity to find the
existing contradictions between the regulations and the Constitution of the Russian
Federation. At the same time the European commission for democracy through the
right (Venice commission) doesn't support the legislation of those countries which
grant to the Prosecutor's Office the right to protect someone's personal interests as
a protection of public interests acts as its main destination in the constitutional
court, emphasizing that "The Attorney-General can easily appear in a situation
when these interests are in a conflict, and it won't be able to protect them with such
force what they deserve™ [6, p. 33]. And the foreign legislation of a number of the
countries in which the constitutional control is organized on the European model
provides to the Prosecutor's Office (or to the Attorney-General) the right to get into
the constitutional dispute in protection of public interests, challenging regulations
as the abstract compliance assessment. Such countries treat: Republic of Bulgaria
(p.1 of the art. 150 of the Constitution of the Republic of Bulgaria), Moldova (i. "f"
p.1 of the art. 38 of the Code of the constitutional jurisdiction of the Republic of
Moldova 1995), Poland (i. 1 p.1 of the art. 191 of the Constitution of the Republic
of Poland), Azerbaijani (p. Il of the art. 130 of the Constitution of the Azerbaijan
Republic), Slovak (i. "e" p.1 of the art. 130 of the Constitution of the Slovak
Republic), Portuguese republics (p. 2 of the art. 281 of the Constitution of the
Portuguese Republic) and some other countries.



Presented arguments testify in favor of the need of modification of the art.
84 of the Federal constitutional law "About the Constitutional Court of the Russian
Federation" establishing the list of constitutional bodies and officials having rights
for the appeal to the Constitutional court of the Russian Federation with the request
for a check of constitutionality of regulations of the public authorities and contracts
between them as the abstract compliance assessment by the means of addition of
this list with the Prosecutor General of the Russian Federation. Respectively,
changes will be demanded also by the i. 6 of the art. 35 of the Federal law "About
Prosecutor's Office of the Russian Federation” which new edition can look as
follows: "The Prosecutor General of the Russian Federation has the right to appeal
to the Constitutional court of the Russian Federation with request for a check of
constitutionality of regulations of the public authorities and contracts between
them".

Changes are demanded by the separate provisions of the Federal law "About
Prosecutor's Office of the Russian Federation” and in connection with the
participation of prosecutor's office in the constitutional disputes resolved by the
constitutional (authorized) courts of the subjects of the Russian Federation.
Practically all current laws of territorial subjects of the Russian Federation about
the constitutional (authorized) courts of the territorial subjects of the Russian
Federation, unlike the federal legislation, give to the prosecutor of the territorial
subject of the Russian Federation the right for appeal to the constitutional
(authorized) court of the territorial subject of the Russian Federation with inquiry
as the abstract compliance assessment. At the same time according to i. 1 of the art.
35 of the Federal law "About Prosecutor's Office of the Russian Federation" the
prosecutor is involved in the hearing of cases by the courts in the cases provided by
the procedural legislation of the Russian Federation (which, by the way, is under
exclusive authority of the Russian Federation) and the other federal laws, without
mentioning the regional legislation as a legal ground of participation of the
prosecutor in consideration of the case by the court. In this regard addition of the
article 35 with the item 7 of the following contents is necessary: ""The prosecutor of
the subject of the Russian Federation has the right to appeal to the constitutional
(authorized) court of the territorial subject of the Russian Federation with request
for a check on compliance of the constitution (charter) of the subject of the Russian
Federation of the regulations of public authorities of the territorial subject of the
Russian Federation and the local governments".
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