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Possibilities of mediation in creating restoring justice: Legal and social aspects

The article deals with the legal analysis of restoring justice technologies and ways of carring out reconciliation procedures. Main targets, tasks and directions regarding creation of mediation service net, organization of its work, stuff training, introduction of mediation and restoring practice into work with children and teenagers are presented in the article. It also touches upon the involvement of all state and public institutions taking part in bringing up and forming an individual from family to the institutions of higher learning, including bodies and organizations participating in studying a law violation suit. The article considers measures providing the efficiency of public governing in the sphere of right violation and child protection. The article characterizes restoring mediation as the process in which a mediator provides conditions for developing (restoring) an individual's ability to understand each other and agree on acceptable ways to solve a problem, arising from conflict or criminal situations. The article considers principles of restoring mediation which differ from the other methods in deciding conflict (arbitration court, reconciliation, classic mediation).
Возможности медиации в реализации восстановительного правосудия: правовой и социальный аспект

В статье дан правовой анализ технологий восстановительного правосудия и проведения примирительных процедур. Определены основные цели, задачи и направления действий по созданию сети служб медиации, организации их работы, подготовке кадров, внедрению с их помощью медиативной и восстановительной практики в работу с детьми и подростками; вовлечению всех государственных и общественных институтов, участвующих в воспитании и формировании личности – от семьи до высшей школы, включая органы и организации, привлекаемые в случаях, когда имеет место правонарушение, а также меры, направленные на повышение эффективности государственного управления в сфере обеспечения защиты прав и интересов детей. Дана характеристика восстановительной медиации как процесса, в котором медиатор создает условия для восстановления способности людей понимать друг друга и договариваться о приемлемых для них вариантах разрешения проблем, возникших в результате конфликтных или криминальных ситуаций. Рассмотрены принципы восстановительной медиации, что в корне отличает ее от других альтернативных методов решения конфликтов и споров (третейского суда, консилиации, классической медиации).
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The Conception of long-term social-economic development of RF upto 2020, adopted by the government of RF from November 17, 2008 N 1662p - is one of the first strategic documents, indicating the importance of the development of restoring justice technologies as well as arrangement of reconciliation procedures.
Undoubtedly, "formation and development of restoring justice mechanisms…, an increase of rehabilitation sentences (verdicts) in courts regarding compulsory methods of bringing up, realization of restoring justice technologies and introduction of reconciliation procedures are main priority trends in developing social institutions and social policy of the state.
National strategy reflecting interests of children for the period from 2012-2017, adopted by the President of RF, B 761 from June 01, 2012, sets up a number of measures dealing with restoring justice and reconciliation institutions such as:
· priority of restoring approach and measures of fostering influence; system of specialized auxiliary institutions (including reconciliation institutions);
· development of reconciliation institutions to realize restoring justice;
· arrangement of school reconciliation institutions, aimed at solving conflicts, prevention of law violation by children and teenagers, improvement of relationship in educational institutions;
· introduction of restoring approach of reconciliation programs and use of compensation method, when a juvenile offender is supposed to compensate damage to a victim and other social and psychological technologies;
· rehabilitation work with the victims of crimes, and impact on a juvenile offender.

Besides, The Conception of developing upto 2017 mediation institutions to realize restoring justice regarding children (including those having committed dangerous crimes but not having achieved the age, when prosecution starts in the RF) was adopted by the Government of RF from 03.07.2014, N 14306. The Conception is aimed at realizing National strategy in the interest of children for the period 2012 – 2017.

The Conception is worked out in accordance with the RF Constitution, Federal laws and other legal acts of RF. It takes into account Russian and International experience regarding the development of mediation and restoring justice.
UN Convention on the child rights, Hague conventions on civil aspects of international kidnapping (from 1980), on jurisdiction, a vowel of guilt, cooperation regarding parents' responsibility and measures on child protection (from 1996) as well as expected joining of Russia to Convention of international norms regarding child maintenance and other family maintenance (from 2007) make Russia undertake extra responsibilities and introduce new forms, standards, principals of work in this sphere, including mediation and restoring approach.
The Conception sets up main goals, tasks and actions on creating net of mediation institutions, their work, staff training, introduction of mediation and restoring practices into the work with children and teenagers. It is aimed at involving all public and state institutions, taking part in bringing up and forming an individual - from family to institutions of higher learning in case of law violation. It provides measures, aimed at increasing efficiency of state bodies in the sphere of child rights and interest protection.
The Conception is aimed at introduction of new mediation-restoring mechanisms, that have not been used in Russia before to prevent and solve conflicts involving children and teenagers. It shows how to react at law violation, including children having committed publicly dangerous acts but being underage.

Such mechanisms are very important and necessary because they:
· provide real socialization of an offender though active correction work aimed at giving him/her a chance to remain an ordinary member of society, which doesn’t associate him/her with committed crime;

· provide effective preventing measures in the sphere of incorrect (deviant) behavior, law violation among young people in total;

· provide help to a family as an important institution in child bringing up;

· provide help to educational institutions regarding safe environment necessary for forming a psychologically and physically healthy individual.

Conception is the foundation for developing federal and regional, state and local (municipal) programs, strategies and plans aimed at:
· defending rights and interests of children and teenagers, prevention of law violation, helping children turned to be in a difficult situation in the family or any other situation;

· forming mechanisms to restore rights of those who underwent antisocial acts from children being underage;
· providing positive socialization and resocialization of underage children serving their sentence or having served it in prison or places of penitentiary system as well as prevention of future law violation.
Undoubtedly to achieve goals of the Convention and National Strategy in the interest of children for the period from 2012 to 2017 it will be necessary to introduce changes into the law of RP, including the criminal law. Without these changes it will be impossible to apply mediation instruments and to realize principles of restoring justice.
Restoring mediation is a process when a mediator creates conditions for restoring people's ability to understand each other and agree on acceptable ways of solving problems due to conflict and criminal situations.

During restoring mediation it is important for both sides to have a chance to get free from negative state and find the way out from the situation. Restoring mediation consists of preliminary meetings between a mediator and each side separately and mutual meetings of sides with a mediator's participation.

Dialogue between the sides that gives the sides a chance to know each other better. The dialogue helps to improve relationship and helps to get rid of confrontation, prejudice, aggression. It helps to set positive relationship. A mediator helps to express points of view, opinions, feelings of the sides, to form good relationship.
Restoring mediation, as well as classic, has its own principals, that differ it from other alternative methods of solving conflict and disputes (court of arbitration, conciliation, classic mediation). The principle of redressing a wrong is a main principle of restoring mediation.
Redressing a wrong. In a situation when there is an offender and a victim, the offender is responsible for redressing a wrong.
Voluntary participation of the sides. The sides meet voluntarily, meeting must be arranged without any compulsion. The sides have the right to relinquish their participation in the meeting at any time.

Information provision of the sides. The mediator is liable to provide sides with all necessary information about mediation, its processes and possible consequences.
Mediator's neutrality. The mediator, to the right degree, supports the sides and their wish to solve the conflict. In this case mediator can't be neutral he is liable to handle the case to another mediator and quit it. A mediator is prohibited to take a reward from any side. Rewarding may evoke suspicion that the mediator supports this or that side.
Confidentiality of mediation process. Mediation bears confidential character. A mediator or mediation service provide confidentiality of mediation and secrecy of documents, except information dealing with threat to life or possibility of committing crime. If a mediator gets such information he is liable to let the sides know that this information will be disclosed.
The results of mediation are sent to the organization which initiated mediation. The mediator can make notes and prepare statements (reports) for further discussion in conciliation organizations. In case the report is published, names of participants must be changed.
Responsibility of sides and a mediator. A mediator is responsible for safety during meetings, as well as for observance of principles and standards.
The sides of the conflict, participating in mediation are responsible for the result of mediation. A mediator is not allowed to give advice to the sides weather to stick to this or that decision.

Independence of reconciliation institutions. Reconciliation service is independent in choosing forms of activity and mediation process.
Reconciliation actions (excuses, sincere wish to redress a wrong) i.e. actions aimed at helping to correct consequences of a conflict or criminal situation – are important results of restoring mediation.
Agreement and reconciliation contract, handled to the organ which has sent a case for mediation is also a very important result of mediation.

Reconciliation agreement (contract) can be taken into consideration by the organ during decision-making about further actions regarding participants of the situation.

Restoring mediation is aimed at the process of communication and, first of all, at improving relationship, gaining ability to dialogue and ability to solve the situation. The real result of such process is to achieve agreement.

Restoring justice (restoring approach) helps people to get rid of evil which they have undergone by themselves.

The problem of creating conditions for getting rid of (correcting) evil after conflicts and crimes such as emotional experience of the sides involved into conflict, trauma to victim, wish to take revenge is the main question in this practice.

Often it is very difficult for people to cooperate effectively with each other in such situations because people being aggressive can't come to a mutually beneficial decision.

Restoring justice as a technology helps to restore relationship, broken due to conflicts and crimes, to cure victims of crimes, to adopt offenders into society with the help of mediation, family conferences and other forms.
This task can't be decided within the framework of one project. Currently the law enforcement bodies and legal system do not help to overcome all contradictions. Very often on the contrary they worsen conflicts when hatred, revenge prevent people from being adopted to social norms of behavior.

The authors of the article consider a long-term program of actions, which includes certain acts aimed at changing the character of all institutions dealing with conflict and crime situations.
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