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Generalized experience of application of the Federal Law "On Contract systems in the sphere of procurement of goods, works and services for provisioning governmental and municipal needs " of April 5, 2013 № 44-FL: some legal problems
This article deals with the problems identified in practice when applying the Federal Law "On contract system in the sphere of procurement of goods, works and services for provisioning governmental and municipal needs", which have not been regulated as of the present day. The abovementioned law came into effect in 01.01.2014, and up to the present date twenty-one amendments have been introduced, which is due to a variety of technical and legal gaps, and despite such number of amendments, many questions arise with regard to the application of these rules. Such situations arise as a consequence of the formation and establishment of a new procurement system, introduction of new elements into it. The problems of enforcement of the norms regulating the implementation of the definition of the supplier (executor, contractor) arise among the participants of the procurement, as well as among the customers, thus it is necessary to analyze the causes of these problems and to formulate the ways to solve them.
Обобщенный опыт применения Федерального закона 
«О контрактной системе в сфере закупок товаров, работ, услуг для обеспечения государственных и муниципальных нужд» от 5 апреля 2013 г. №44-ФЗ: некоторые правовые проблемы

Настоящая статья посвящена проблемам, выявленным в практике применения Федерального закона «О контрактной системе в сфере закупок товаров, работ, услуг для обеспечения государственных и муниципальных нужд», которые до настоящего дня не урегулированы. В вышеуказанный закон, вступивший в силу 01.01.2014 г., уже внесено 21 изменение, это связано с множеством технических и правовых пробелов. Несмотря на такое количество изменений, возникает множество вопросов и в части применения данных норм. Такие ситуации возникают вследствие формирования и становления новой системы закупок, внедрения в нее новых элементов. Проблемы правоприменения норм, регулирующих определение поставщика (исполнителя, подрядчика), возникают как у участников закупки, так и у заказчиков. В связи с этим необходимо проанализировать причины возникновения данных проблем и сформулировать способы их разрешения.
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Thus, for a short period of functioning of the Federal Law "On contract system in the sphere of procurement of goods, works and services for provisioning governmental and municipal needs" of April 5, 2013 N 44-FL (hereinafter referred to  as the Law on the contract system) the following problems and gaps in the procurement law have been identified:

1. According to part 8 Clause 83 of the Law on the contract system, to participate in the request for proposals, the participants of the request for the proposal within the time and in the manner established in the notification and the documentation, apply for the participation in the request for proposal to the customer in writing or in the form of the electronic document. If, before the moment of opening the  envelopes with applications for participation in the request for the proposal  and (or) providing access to the filed in the form of electronic document applications for the  participation in the request for proposals,  only one application is submitted or no such applications are submitted, the request for the proposals is considered void [3].

However, the further procedure is not specified which is a significant gap, since this way of the purchase implementation is new and was absent in the previously existing Federal law of 21.07.2005 N 94-FL "Concerning the Placing of Orders for Supplies of Goods, the Performance of Work and Rendering of Services for State and Municipal Requirements" (hereinafter referred to as  the Law concerning the placing of the orders), thus it is impossible to apply any analogy of law or analogy of stature.

To eliminate the legal gap it is necessary to make amendments in part 8 Clause 83 of the Law on the contract system, adding as follows: "in case the request for the proposals is considered void, the customer makes the procurement through an electronic auction."

2. Separately, we would like to note the problems encountered in the practice in the application of the operative rules, which have arisen due to the lack of awareness by the procurement entities regarding the amendments in the provisions of the Law on the contract system or due to the misinterpretation  by  the customers and participants of the procurement of operative rules, namely in accordance with part 5, Clause 66 of the Law on contract system, the second part of the application to participate in an electronic auction, among other matters shall contain the taxpayer identification number of the participant of the auction or in accordance with the law of the corresponding foreign state the  analogue of the taxpayer identification number of the participant of the auction (for a foreign person), tax identification number of  the founders, of the members of the collective executive body, of the person performing the functions of the sole executive body of the participant of such auction [3].

The amendments in the part of identifying the taxpayer identification number (hereinafter referred to as TIN) of natural entities have been made in the present norm, thus the obligation to submit the data about TIN of all founders have appeared.

However, a number of participants of the procurement indicate TIN of not all founders or does not indicate this information at all, while out of ignorance the customers do not set the abovementioned requirement  in the documentation, despite the fact that it is imperatively enshrined, thereby wrongfully recognizing the applications of the participants as appropriate.

Thus, in order to prevent the abovementioned problems in the future, the economic entities must specify TIN of all founders in their application.

3. In accordance with part 6, Clause 69 of the Law on the contract system,

the application for the participation in the electronic auction is recognized as not meeting the requirements concerning the participant of such auction on the date and time of the deadline for the submission of the applications for the participation in this auction; unconformities of the  participant of such auction to the established rules for such auction in the case of: failure to submit the documents and the information, stipulated by 44-FL, or non-compliance  of the specified documents and the information to the requirements, established by the documentation regarding this auction, the presence of the incorrect  information in the specified documents which does not meet the requirements, established in accordance with the above law [3].

According to item 3 of the Article 3 of Clause 67.1 of the Civil Code of the Russian Federation (hereinafter referred to as  the Civil Code of the RF), making a resolution by the general meeting of the participants of the business entity  and the members present at making a resolution, are confirmed in regard to a limited liability company by notarial certification, unless another method (signing of the protocol by all the participants, or by a part of the participants; using technical means to reliably establish the fact of making a resolution;  in any other way, does not conflict with the law, is not provided by the Charter of such society or by the resolution of the general meeting of the participants of the society, made unanimously by the members of the society. [1]

During 2015 and up to the present date there have often been some cases when a the request does not contain a unanimous conclusion of the general meeting of the company regarding the choice of the confirmation method to accept the  conclusion made by the general meeting, which is provided by item 3 of the article 3 of Clause 67.1 of the Civil Code of the RF, in the Charter of the company the way to confirm the conclusions made the general meeting is not specified and there is no notarial certification  of the conclusion and  the members of  the company present in its making.

Since the amendments to the Civil Code of the RF were introduced by the Federal Law of 05.05.2014, № 99-FL, and entered into force in September, 1, 2014, the participants of the procurement had  an opportunity to make amendments in the Charter of the business entity, or to make a decision on the choice of the confirmation of the joint conclusion made by the general meeting, or to notarize solution making and members of the company. The applications having such violations must be considered inappropriate.

Therefore, when applying the participants must submit the notarized conclusion made by the general meeting of the participants of the business entity and the members of the company present, unless another method is not stipulated in the Charter of the company or by the conclusion of the general meeting of the company, unanimously passed by the members of the company, and at considering the applications the customers must pay attention to the above-mentioned provisions of the Civil Code.

4. In addition, some cases should be noted when the customers send the information about the execution of the contract untimely and the application of the member of the procurement can be deemed inappropriate.

According to the Part 2 Clause 37 of the Law on contract system, while holding the competition or the auction the initial (maximum) contract price is fifteen million rubles or less, and the participant of the procurement, who the contract is concluded with,  is offered  the contract price, which is twenty-five percent or more below the initial (maximum) contract price, the contract is concluded only after such party submits the enforcement of the contract in the amount specified in paragraph 1 of this article , or the information confirming the integrity of such participant on the date of submitting the application in accordance with paragraph 3 of this article [3].

By reference to the Part 3 Clause 37 of the Law on contract system, the information confirming the integrity of the procurement participant, includes the information contained in the register of the contracts concluded by the customers, and confirming the execution by such party within one year prior to the filing date of the competition or auction of three or more contracts [3].

In default of such participant, recognized as the winner of the auction, to meet this requirements or recognition by the Commission on the implementation of the procurement that the information provided by Part 3 of this article is unreliable, the contract with such participant is not concluded, and the participant is recognized evaded from the contract conclusion.

Therefore, if the participant of the procurement has specified the executed contracts in the application, but the mark "execution completed" in the register of contracts is missing (because the customer has not sent to the registry the data within the specified time), such application shall be deemed inappropriate because the integrity of the participant has not been confirmed by the auction commission, although essentially a business entity is not wine.

For the untimely entry of the information into the register of the contracts the customer bears an administrative liability, while the procurement participant is responsible for the confirmation of the participant integrity.

Thus, presenting the information contained in the register of the contracts by the participant, it is necessary to check whether the execution of the contract by the customer is placed on the register.

5. At the present time, many customers interpret item 2 of the Part 1 Clause 64 of the Law on the contract system wrongly, namely, in practice there are examples when the customers indicates the requirements to the content of the first and second parts of the application, synonymously considering such requirements  as the instruction [3].

However, this norm indicates that the documentation must contain the requirements to the composition of the application to participate in this auction and the instructions on its completion.

Therefore, apart from the requirements for the application content, the instructions on completion such application should be developed as a part of the documentation.

6. In 2015, the supervisory bodies have received a number of complaints relating to the limitation of the number of participants at maintaining the requirements to the certificates issued by self-regulating organizations.

In accordance with Part 1, Clause 706 of the Civil Code of the RF, if the law or the contract does not imply the obligation of the contractor to perform the work stipulated in the contract in person, the contractor has the right to involve other people (subcontractors) in the fulfillment of the obligations. In this case, the contractor acts as the general contractor. [2]

However, it is infrequent that the customers set in the documentation only the possibility of the third parties involvement. An ability to perform work by the participant personally is missing. Since the object of the procurement is performance of the construction work, the said requirements to the procurement participant are established by the relevant provisions of the Town Planning Code of the Russian Federation (hereinafter referred to as TPC RF).

The Town Planning Code of the Russian Federation provides two variants of performing work by an economic entity which influence the safety of the objects of the capital construction. In case of subcontractors to perform certain types of work are involved by the procurement participant , the proof of compliance with the law will be the presence of certificate of admission of the self-regulatory organization to the works on organizing  the construction. If the company specializing in the execution of works being the subject of the procurement performs all the work, provided by the technical specification of the tender documentation in person, the confirmation of the compliance with TPC RF will be the presence of the certificate of admission of the self-regulatory organization to these works.
Thus, not stipulating the ability, provided by the Town Planning Code of the Russian Federation to fulfill the work independently and having the authorization to perform specific types of work, the customer, customers restrict admission to participate in the implementation of the procurement of specialized organizations which have authorization to everything necessary for the execution of the contract, which is unacceptable. In this case, the customers are required to register the opportunity to perform the work personally.

In conclusion it should be noted that in application of the Law on contract system many questions related to the formation and the establishment of a new system of public and municipal procurement arise, whereof the customers, the participants, the supervisory authorities have to solve such problems by forming a uniform practice of the application.

Hereinabove there have been analyzed the problems arising in practice in the application of the legislation on the contract system, as well as the ways of solving these problems, some of which may be carried out by amending the legislation on the contract system, but most of the problems can be solved by the correct interpretations of existing rules, which are given in this article.
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