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Possible usage of mediation 
to settle the disputes and conflicts
The article deals with the actual matter of using new forms of alternative dispute resolution – mediation. The authors analyze methods and types of mediation applied to resolve the disputes. Special attention is given to possible ways of using mediation to settle the legal disputes. Justice system has a key role in spreading mediation practice. The authors analyze the reasons of mediation implementation’s being slow and suggest some ways out: to increase people and judges’ awareness about the forms of alternative dispute resolution, to teach judges to use mediation, to establish a union of mediators.  

Возможности применения медиации для разрешения 

споров и конфликтов

Статья посвящена актуальным вопросам применения альтернативной технологии разрешения споров и конфликтов – медиации. Авторы анализируют приемы и виды медиации, применяемые в практике разрешения противоречий, акцентируют внимание на возможности применения медиации в судебной практике. Судебная система играет ключевую роль в вопросах распространения и популяризации медиации. Авторы выявляют причины неактивного внедрения института медиации в судебную практику и предлагают пути решения: повышение информированности населения и судей об альтернативных способах разрешения конфликтов и споров; обучение судей технологии проведения медиации; создание профессионального сообщества медиаторов.
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Forms of alternative dispute resolution are first of all alternative methods to solve disputes without going to the court. There are various practices of using mediation towards the sides to a lawsuit. The term “court mediation” is viewed by researchers in different ways. In this article by saying “court mediation” we mean mediation to solve a lawsuit (before appealing, right after the pretrial conference, between sessions of the court, after judgment if there is some difficulty of enforcing) with the help of a neutral specialist whether he/she belongs to the justice system or not. 
Court mediation is characterized by:

· working within a court circuit;

· distinction between judge’s and mediator’s work;

· non-interference in judicial work; 
· mediator’s services are free to parties. 

Many Western mediators feel concern about new tendencies of using mediation. First it is the case for court mediation since keenness of disputes and parties’ positions provoke retreating from fundamentals of mediation. 
The history of using mediation as an alternative method of settling lawsuits in Russia goes back to 1998. Mediation services are not widely spread in our country but nevertheless it seems important to define particular mediation styles that can be applied in the Russian justice system. 
For the moment we can speak about 19 styles of mediation described by researchers. The first group is named mediation of classical style consisting of facilitative and generative mediation.  The facilitative mediator is in charge of the process. He/she does not make recommendations to the parties, give his or her own advice or opinion as to the outcome of the case. Great importance is paid to fundamental principles of mediation – neutrality, self-determination and confidentiality. 
In 1980th and 1990th when mediation became more popular and recommended by the courts, there occurred evaluative and directive [6] styles of mediation and their types. The major distinction from classical style is that an evaluative mediator assists the sides in reaching resolution by pointing out the weaknesses of their cases, and predicting what a judge or jury would be likely to do. An evaluative mediator might make formal or informal recommendations to the parties as to the outcome of the issues. As a rule evaluative mediators are concerned with the legal rights of the parties rather than needs and interests.
Evaluative mediation causes the most part of discussion due to violating fundamental principles of mediation (neutrality and self-determination). Some mediators try to find and satisfy parties’ interests and needs through cooperation, by all means assist the parties in reaching a mutually agreeable resolution, but more often have no progress and stay with a compromise. Evaluative mediation practitioners themselves assure that their position is flexible, they do their best to assist clients, and directly influence the parties and give recommendations only when there is an extreme necessity - no way out, a lasting conflict or negative attacks. 
Next group of mediation style includes problem-solving mediation, goal-achieving mediation, solution-working-out mediation and integrated mediation. The purpose of this style is to have parties create their own solution. It follows by the directive style of mediation – a mediator empowers parties to create a solution or even forces them if they fail to do it themselves. 
Transformative mediation goes a step further, however, in moving the parties towards full recognition of each other’s interests and needs, and in transforming their relationship. Dealing with emotions and feelings is of great importance here. Narrative mediation presupposes that a person lives and acts in his or her own reality / situation, closely connected with other people’s realities but none of these situations are “true”. The goal of the narrative mediation is to work with the people’s situations within which the conflict occurred, but not to find “the truth”. These two styles have a mutual solution as an additional result, not as their goal. 
Cognitive mediation unlike other mediation styles believes that emotions prevent from problem solving, but the major role belongs to mind, data and focusing on settlement. 

Ecosystem mediation and its types aimed at family environment stresses the fact that parties do not exist alone but are parts of their families and the solution would influence them too. 
Having analyzed mediation styles we distinguished the following distinctive features:

1. Goal of mediation.
2. Degree of directiveness.
3. Discussion of the past.
4. Assumptions about emotions.
5. Assumptions about conflict.
6. Assumptions about caucuses.
7.  Asking questions.
8. Focusing on legal merits or on other aspects.
9. Possibility to use a mix of the mediation styles.
Court mediation has a certain goal – to close the case either by an agreement of the lawsuit or by abandoning the claim. The majority of judges prefer to deal with the mediators who reach the goal as soon as possible. 
Under the condition of little time mediator’s work fails to go beyond parties positions and the best result is often just a compromise without any mutual cooperation. While the real cause of many disputes is more deep-rooted, neither a court statement nor an agreement of the lawsuit settles the problem. It is followed by weakness of the agreement and possibility of future conflicts. 
As a judge said when being asked by a mediator to continue working with the parties till they have a mutual solution instead of leaving the case just after the claim was abandoned: “The task is to close the case, and if the parties have a new conflict on a similar reason it would be a new lawsuit and then we would be settling it”. Nevertheless there are many judges who let a mediator an opportunity to work with the parties as much time as it needs to solve the problem in order for the conflict not to occur again. 
Mediation practice shows that judges’ futile mindset depends on their personal characteristics and on the place where their court district is located. Because in country courts the judge has the opportunity to memorize his clients and therefore is eager to reach a true solution, while in city courts there is more routine business and intention to close cases.  
Moreover the time factor may be a result of the judges’ emotional approach to the case when they get upset because of the parties not being able to have a solution at the first time. There are cases when parties are not still ready to cooperate, and in order for them to start talking it is necessary to “go proceeding”. Only when they understand that their chances to win are delusive they can try mediation with rather long breaks between sessions. 
At the same time courts have many cases which cannot be settled without taking interests into consideration. It is especially true for private charges (unfortunately these cases are not to be solved with the help of a middleman due to the Russian Mediation Law), for cases about shared accommodations, division of property and payments between relatives. 
One of the reasons why a case cannot be mediated is little awareness of citizens about the process of mediation. It often happens when after having accepted judge’s proposal to try mediation a plaintiff or an indicted says he/she needs only adjudication. The motive of trying mediation here is often to impress the judge. 
Another reason for a case not being mediated is mental disability or dementia including alcoholism and drug addiction. Symptoms of these disorders are frequently found only at the stage of mediation. 
Pressure on clients is the point that marks difference between mediation styles. Moreover some authors consider directive mediation not being mediation at all but a pretrial conference. That is why we believe it important to discuss directiveness applied in court mediation. 
Saying “directiveness” we mean the force of mediator’s pressure on clients in one of two ways.

a) Professional pressure, i.e. mediator’s activity in solving the dispute: 

· Informing parties about different aspects of their dispute including court perspectives.
· Giving “diagnose” to the dispute, the situation, its parties, etc.

· Mediator’s composing the agenda.
· Recommending taking certain measures or about refusal to take them.
· Advising about making decisions.
· The amount of questions asked by a mediator.
· Phrasing the text of a final solution by a mediator.

b) Mediator’s procedural authority:
· Detailed procedure introduced by a mediator.
· Rules of interaction during the mediation process introduced by a mediator.
· Deciding newly occurred procedural matters by a mediator as choosing a party to speak first, or agenda points to be discussed first, decisions about caucuses and who would take part in it first, etc. 
Speaking about classical facilitative mediation we can say that it may have varied procedural pressure up to the highest. It is not necessary for a mediator to be soft. He can insist on observing procedural rules in order to have effective and efficient settling process. 
Court mediation often requires great pressure in observing mediation rules since both parties being emotionally challenged are to accuse and even abuse each other. The situation of court trial itself is of great emotional challenge.  This characteristic feature of court mediation doesn’t contradict basic mediation principles. Strategic talks may differ by pressure but they are still strategic talks. 

Directive mediation involves the problem of professional directiveness. Facilitative style doesn’t assume mediator’s part in deciding disputes, but assumes checking facts, which sometimes cast doubt on parties unrealistic expects. Evaluative directiveness means to inform clients about their court perspectives. 
Thus, we can see that court mediation has its own specific features. But classical mediation experience is a necessary and sufficient condition for successful court mediation practice. The fact is proved by more than three year practice in St.-Petersburg courts.  
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