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The concept and the system of investigative actions

in the criminal procedure right of Russia

In the present article the authors considered the concept, signs, classification and a system of investigative actions of the criminal procedure right of Russia. The points of view of the scientists and practical workers on the matter are analyzed. It is noted that the legislator doesn't give the exhaustive list of investigative actions, and in the science of criminal trial also there is no concept of investigative action, its signs, the types of investigative actions aren't shown. Despite the different points of view concerning this concept it has an accurate and detailed regulation of their production and registration. On the basis of the carried-out analysis of the available points of view of the scientists and practicians of the criminal procedure legislation the authors offered additions and changes in the criminal procedure legislation for the purpose of uniformity in understanding of the matter.

В настоящей статье авторами рассмотрены понятие, признаки, классификация и система следственных действий в уголовно-процессуальном праве России. Проанализированы точки зрения ученых-процессуалистов и практических работников по данному вопросу. Отмечается, что законодатель не дает исчерпывающего перечня следственных действий, и в науке уголовного процесса также отсутствует понятие следственного действия, его признаки, не показаны виды следственных действий. Несмотря на различные точки зрения, касающиеся данного понятия, оно имеет четкую и детальную регламентацию их производства и оформления. На основании проведенного анализа имеющихся точек зрения ученых-процессуалистов и практиков уголовно-процессуального законодательства авторами предложены дополнения и изменения в уголовно-процессуальное законодательство с целью единообразия в понимании данного вопроса.
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In the fight against crime, including with the organized forms of its manifestation, the major place is taken by the criminal trial. It represents the activities of the authorized bodies and officials for detection and disclosure of crimes and the legal relationship which arose thus settled by the law.

In order that the person who committed a crime incurred fair punishment, it is necessary to establish his guilt and participation in commission of this crime. It is possible to resolve these questions, according to the Article 85 of the Criminal Procedure Code of the Russian Federation (further – CPCRF), only by establishment of the proofs which appear in the criminal case as a result of their procedural collecting by the participants of criminal procedure activity as the Article 86 of CPCRF. Special value and place is taken thus by the investigative actions.  

Production of investigative actions is characterized by considerable intervention of the state in the sphere of personal rights and legitimate interests of the citizens and therefore incompleteness of their legislative regulation is reflected in successful realization of the purpose of criminal legal proceedings. 

By the means of a system of investigative actions the law enforcement official has to have opportunity to investigate any traces of crime for the purpose of obtaining necessary information on the circumstances of investigated crime. 

At the same time, the legislator doesn't give the exhaustive list of investigative actions, and in the science of criminal trial there is no understanding of that what is the investigative action, what its signs, what types of investigative actions exist [8].

Investigative actions are the most important element of procedural activity of the bodies of preliminary investigation. At the same time, neither the present, nor earlier existing Criminal procedure legislation of our state doesn't contain and didn't contain definition of this concept in this connection, had and has different understanding of this legal institute takes place. Earlier existing CPCRF of RSFSR aggravated a situation also with that at a statement of separate norms allowed the synonymous use of phrases "investigative actions" and "procedural actions".

Respectively, and the scientists differently interpreted and interpret the concept "investigative actions". One of them believed and believes that investigative actions are the all procedural actions made by the authorized bodies and officials during the preliminary investigation [10].

Proceeding from this definition, it is possible to refer both acquaintance of the victim with the resolution on recognition by his victim, and acquaintance of the interested participants with the materials of criminal case and other, what obviously doesn't correspond to the sense of the law. 

The staff of the bodies of preliminary investigation is authorized to make for successful disclosure and investigation of the crimes different in character and to the purposes procedural actions, i.e. the actions provided by CPCRF. And the main content of preliminary investigation is made by the investigative actions. 

At the same time, it should be noted that the term "investigative actions" is used in the text of the law and legal literature in several values. In a broad sense they are understood "… as the procedural actions made by the authorized bodies and officials during the preliminary investigation" [5].

In a narrow sense only what are directly directed on collecting and verification of proofs treat the investigative actions.

Other authors considered and consider that investigative actions are the kind of procedural actions which is a way of obtaining proofs [4].

The famous expert in the field of studying of investigative actions S.A. Sheyfer, analyzing the available positions on the matter, notes that one of the scientists determined the concept of investigative actions through the subject of activity (investigator), others – through the content of this activity. Considering a different approach of these authors, in one of his first works, devoted to the investigative actions he believed that it is possible to consider investigative actions both in wide, and in narrow sense of this word. In the broadest sense investigative actions are all procedural and significant acts of the investigator. In narrow sense investigative action is an action for collecting of proofs [25].

The most significant sign allowing delimit investigative actions from the other procedural actions are their purposes. As the majority of procedural workers emphasize, the main objective or the purpose of investigative actions – their orientation on collecting and verification of the proofs [15].

Procedural actions are considered investigative not because they are carried out by the investigator but because they are directed on identification of "traces". In this sense such procedural acts as initiation of the legal proceedings, application of a measure of restraint, brining a charge and others, don't belong to investigative actions. 

K.B. Kalinovskiy and A.V. Smirnov consider that to call investigative actions all procedural actions as investigative is incorrect and from the point of view of "the law letter" which calls the actions of the court also investigative [19].

Investigative actions have the strict in detail developed procedural form and are provided with a possibility of application of the state coercion. Don't possess this sign and therefore aren't investigative actions such ways of collecting of proofs as reclamation and acceptance of the submitted subjects and documents.

The term "investigative actions" occurs in CPCRF repeatedly, but isn't provided in a number of basic concepts used in the code (Art. 5) and not explained. An exhaustive name of the types of investigative actions also isn't present in the law that generates certain difficulties and uncertainty at the law enforcement officials. 

In the p. 3 of the Article 209 of CPCRF it is specified that after stopping of the preliminary investigation production of the investigative actions isn't allowed [21]. At the same time, when the system of investigative actions is accurately not given, to execute such instruction difficultly. The right of the defender to participate in interrogation of the suspect accused and also in the other investigative actions which are carried out with participation of these persons regulates the item 5 p.1 of the Art. 53 of CPCRF, and, in this regard, again there is a question what to understand as investigative actions. The list of similar examples can be continued.

V.T. Tomin and I.A. Zinchenko specify that the described problem briefly can be formulated as follows: the legislator doesn't formulate neither concept nor the system of investigative actions and, at the same time, in a number of norms and institutes uses this concept as absolutely certain [15].

To formulate the starting positions which are the cornerstone of understanding of the essence of investigative actions and creation of their system it is necessary to carry out the analysis of the law and views of this problem of the scientists-investigators.

It is conventional that that part of criminal procedure actions of the investigator is among the investigative, which is directed on collecting of the proofs. 

"… Under investigative actions, – as N. S. Alekseev, V.G. Dayev, L.D. Kokorev write, – are usually understood the actions regulated by the procedural law directly directed on the detection, fixing, verification of proofs" [1].

A.V. Smirnov and K.B. Kalinovskiy consider that investigative actions are such ways of collecting and verification of proofs which are in details regulated by the law and are provided with a possibility of application of the state coercion. The value of investigative actions consists that they are the main way of collecting of proofs, so, and the main means of establishment of the truth on criminal case [15].

Unfortunately, in the existing CPCRF isn't given the exact definition of that it is necessary to understand as investigative action though the term "investigative action" occurs in the different articles of CPCRF, namely: in the item 32 of the Article 5, in the Articles 141, 164, 168 of CPCRF etc. Despite the lack of this definition in the law, it was strongly fixed in the scientific researches. This term is treated on the pages of legal literature ambiguously as unanimity in the matter isn't present.

A.M. Larin claims that the lack of accurate definitions on important questions conducts to negative consequences "… Due to the lack of official interpretation of different terms used in the law there are certain problems of theoretical plan which are reflected and in the practical activities subsequently, and the attempts of interpretation in special literature most often are based on intuitive representations or pragmatic reasons and have no system approach under themselves " [10].

Besides, in the science also there is no clear understanding not only the investigative actions, but also their types and those criteria by which these or those actions carry to the investigative. In one of the textbooks under P. A. Lupinskaya's edition the actions for collecting of proofs are called as investigative actions [11].

A.B. Solov’yov understands the actions which are in detail regulated by the criminal procedure law and applied for collecting (formation) of proofs having informative and certifying aspects (sides) and including a system of interconnected operations which are caused by a peculiar combination in each of them of the public methods of knowledge corresponding to the features of traces of the crime as investigative actions [16].

According to B. T. Bezlepkin, investigative actions are such procedural actions of the body of preliminary investigation for criminal case which are subordinated to the problem of detection, collecting, fixing and verification of proofs, in other words, of the action for proof at the pre-judicial stages of criminal legal proceedings [3].

His own definition gave V.T. Ocheredin, saying about what is necessary to understand correctly as investigative actions: these are the procedural actions of informative and research character regulated by the criminal procedure law which production is carried out by the investigator, the investigator and the court in pre-judicial and judicial proceedings for the purpose of detection, withdrawal and verification of proofs, their research and use on criminal case at the decision-making [12].

In the monograph V.M. Harzinova and Z.L. Shkhagapsoev gave such definition to investigative actions: it is the activity of authorized bodies of the state regulated by the Code of criminal procedure and officials which is carried out after the initiation of legal proceedings, in the presence of actual and legal grounds, directed on a search, perception, fixing and evaluation of evidentiary information [22].

Some authors understand all procedural actions which are carried out by the investigator by the criminal case production as the term "investigative actions": the actions directed on regulation of the course of investigation of criminal case; formulation and justification of conclusions about its results; determining the procedural position of its participants; providing their appearance and realization of the procedural laws, possibility of obtaining the evidentiary information [10].

A.V. Pobedkin and V. N. Yashin consider investigative actions the actions provided and settled by the criminal procedure law, directed on the formation of proofs which are carried out by the competent official and interfaced to the possibility of application at their providing or production of measures of the state procedural coercion [14].

Professor S. A. Sheyfer determines investigative actions as "… a complex of search, informative and certifying operations regulated by the criminal procedure law and carried out by the investigator (court) corresponding to the features of traces of a certain look and adapted for effective search, perception and fixing of the evidentiary information containing in them". From here follows that investigative action is an informative procedural action [27].

These conclusions are completely confirmed by the provisions of CPCRF, in them is provided that collecting of proofs is made by the production of investigative actions (p.1 of the Art. 86). Thus, investigative actions are procedural actions by the means of which the proofs are found, controlled and fixed. Provided thesis can be considered as the shortest (not absolutely full, but nevertheless reflecting the main intrinsic lines) definition of investigative action.

Recognizing the basic correctness of the given definition, it is necessary to pay attention that the CPCRF allows collecting proofs also by the production of "other procedural actions". This circumstance inherent, by the way, and to the earlier legislation, obliges to allocate additional signs (criteria) of investigative action allowing delimit actually investigative actions with a higher precision (investigative actions in a narrow sense of this word) from the other procedural actions (investigative actions in their broad understanding).

Despite the different points of view concerning this concept, all investigative actions are regulated by the procedural law they have an accurate and detailed regulation of their production and registration.

The criteria of reference of the process of action to investigative are: orientation of these actions on collecting and verification of the proofs; regimentation of these actions of CPCRF where the accurate order of their production and registration is given; limitation of a circle of people, having the right to make them, – the investigator, the head of investigative body, the chief of division of inquiry or the court; completion of carrying out investigative actions. It everything allows give the definition to the concept "investigative actions": it is necessary to understand as investigative actions regulated by CPCRF, carried out by the investigator and the other person of action authorized by the law for collecting and verification of the proofs having evidentiary value.

In special literature the following types of investigative actions are given: a) investigative survey; b) survey; c) investigative experiment; d) exhumation; e) search; e) dredging; g) seizure of the post and cable departures; h) control and record of negotiations; i) interrogation; j) confrontation; k) identification; l) verification on a place; m) appointment and production of judicial examination.

At the same time, it should be noted that with the list given above not all agree. Some authors claim that, besides the listed investigative actions, it is also necessary to specify detention of the suspect, receiving the samples for comparative research. The other authors don't consider exhumation of a corpse as the investigative action [7].

According to V. M. Harzinova and Z.L. Shkhagapsoyev, detention of the suspect should be carried to investigative actions as all signs of investigative action are inherent in this procedural action. That the detention of the suspect is investigative action testify also the contents of the protocol of detention of the suspect [23]. Other authors specify that the detention of the suspect is a measure of procedural coercion, but not investigative action. 

From all above it is necessary to draw a conclusion that in the Russian legislation there is no clear understanding not only investigative actions, but also their types and those criteria by which these or those actions carry to the investigative. 

But broad from the scientific point of view the considered definitions of "investigative actions" wouldn't be what, all of them are uniform in one: investigative actions are always directed on collecting and verification of the proofs. Therefore the most widespread in educational literature is the simplified definition of investigative actions through the specified sign: investigative actions are the procedural actions made on criminal case by the investigator, directed on collecting, control and use of the proofs on criminal case [9].

Despite the lack of this definition in the law, it was strongly fixed in scientific researches. But this term on the pages of legal literature differently as unanimity in the matter isn't present is treated. 

From our point of view, it is necessary to agree with the opinion of many scientists that definition of the concept of investigative actions should be fixed at the legislative level, having added the Article 5 of CPCRF with the corresponding point.

In the science also there is no clear understanding not only of the investigative actions, but also their types and those criteria by which these or those actions carry to the investigative.

A.V. Pobedkin and V. N. Yashin consider investigative actions the actions provided and settled by the criminal procedure law, directed on formation of the proofs which are carried out by the competent official and interfaced to the possibility of application at their providing or production of measures of the state procedural coercion [14].

Criminal trial is the activity provided with the state coercion. Production of every investigative is provided with the state coercion which can be subdivided on the criminal procedure and criminal and legal. 

Criminal procedure coercion when carrying out investigative actions can be expressed, for example, in the compulsory drive of participants of the process, opening in the course of search and dredging of the storages and the other locked objects and even in a use of physical power. 

Criminal and legal coercion consists in a threat of involvement of the witnesses and victims to the criminal liability for refusal of the evidence and for the giving obviously false testimonies during interrogation, on a confrontation and at the presentation for identification.

Thus, providing with the state coercion is also necessary criterion of investigative action. 

In the existing CPCRF the order of production of investigative actions gained further essential development: general rules of production of investigative actions are regulated; legal proceedings of obtaining permission to carrying out separate of them are established; the right of participants of investigative action for the qualified legal help is strengthened; appeal of the course and results of investigative actions in the court is provided etc.

These signs (criteria) of investigative action in a set with the formal instructions of CPCRF which are insufficient for the purposes of determination of the types of investigative actions, allow create their system optimum. 

The system of investigative actions in the criminal trial of Russia, though was formed for a long time, has nevertheless open character, i.e. allows its replenishment by the new elements. An example of it is fixing in the criminal procedure legislation of verification of indications on a place as independent investigative action (Art. 194 of CPCRF) which was developed by practical workers and widely by them was applied during the criminal case production.

So, N.V. Zhogin and F.N Fatkulin the term "system" applied one of the first to investigative actions and designated a cycle of these actions, their types and versions [6].

System approach to the studying of investigative actions is looked through and in the works of I.E. Bykhovskiy, G.M. Mitkovskiy, S.A. Sheyfer and other authors.

There is a number of different definitions of concept of the system of investigative actions, but the elements of the system of investigative actions are their types. The systems of investigative actions allocated by many authors contain identical number of investigative actions which differ from the qualitative side, i.e. the authors include in them different investigative actions.

It should be noted that most of the scientists are unanimous that it is necessary to include such actions in the system of investigative actions as: survey, investigative experiment, search, dredging, interrogation, confrontation, presentation for identification, purpose of examination. Whereas concerning such actions, as: exhumation, detention of the suspect, receiving samples for comparative research, verification of indications on a place, seizure of property, seizure of the post and cable departures, control and record of negotiations, appointment and production of examination, – the question of their reference to the number of investigative actions is resolved ambiguously. 

The scientists and practicians give various arguments in confirmation of the positions, but, at the same time, this question doesn't help to CPCRF to resolve the matter also as in one article of the accurate and exhaustive list of investigative actions isn't given. On the basis of it is possible to carry those types which contain the section "Preliminary Investigation" to the system of investigative actions.

At the same time, would be incorrect to draw the system of investigative actions, being based only on the names of corresponding chapters of CPCRF regulating their production. 

V. T. Tomin and I.A. Zinchenko specify that in the contents of these chapters such investigative actions as exhumation and receiving samples for comparative research are distinctly shown [18]. Even if to call into the question their informative value (though it isn't obvious and is to a certain extent disputable), it is necessary to recognize that these actions answer the other criteria of investigative action. It is necessary to take into account that they are provided with the state coercion, significantly affect constitutional rights of the citizens, are in details settled in the law, are carried out within the legal relationship. The called investigative actions traditionally are given in the scientific and educational literature [22].

It is represented that in the modern legal conditions there are the bases for designation as independent investigative action as well personal search as its carrying out is connected with the restriction of constitutional right of the citizens on the security of person. 

V. T. Tomin and I.A. Zinchenko believe that the system of investigative actions, according to CPCRF includes: survey, exhumation, investigative experiment, search, personal search, dredging, seizure of the post and cable departures, control and record of negotiations, interrogation, confrontation, presentation for an identification, verification of indications on a place, receiving samples for comparative research, appointment and production of examination [16].

Insufficient legislative definiteness in a question of the system of investigative actions leads to the different views on its structure.

Considering further "disputable" procedural actions from a position of reference them to a number of investigative, S. A. Sheyfer concludes that, along with the listed above investigative actions, their system has to include detention of the suspect and receiving samples for comparative research, i.e. the scientist gives, as a result, thirteen investigative actions [26].

The system of investigative actions constantly develops that is confirmed by the historical analysis. Adoption of the Russian codes of criminal procedure was always followed by the reference to the system of investigative actions of new informative receptions and elimination of those which don't answer the signs of investigative actions. The scientists note that in the long term it is about a regulation as the independent investigative actions of reconstruction, electronic surveillance and electronic copying.

As it was noted above, the question of the system of investigative actions remains disputable in the criminal procedure science. Sometimes to the investigative actions carry even detention of the suspect, seizure of property, receiving samples for comparative research, and some investigative actions, for example, control and record of negotiations, investigative actions don't consider.

S. A. Sheyfer notes that the kinds of investigative actions, keeping in itself the lines of special (i.e. peculiar to "patrimonial" investigative action), and also the lines of general (inherent in the all system), possess also the specifics of separate (single), characteristic for them, and the methods of extraction of information from the environment act as excellent from the other versions [27].

It is possible to tell that integrity of the system of investigative actions is that with its help is possibly the research of any traces of crime, any possible information important for business. Each separately taken investigative action has strictly certain scope of application and is adapted for the display of traces of a certain look, that is possesses certain potential opportunities of obtaining proofs (in relation to a concrete situation and existence of the certain traces of crime).

It is represented that the criminal procedure legislation has to have the exhaustive list of investigative actions that will allow exclude different interpretations on the matter by the law enforcement officials.

Besides, as the term "investigative actions" one can meet rather often in CPCRF, but is absent among the basic concepts used in CPCRF (the Art. 5) and as in the matter there is no uniform understanding, it is necessary to agree with the opinion of many scientists and to fix definition of the concept of investigative actions at the legislative level, having added the Article 5 of CPCRF with the corresponding point.
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