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Protection of the rights and legitimate interests

of the participants of criminal legal proceedings
In the present article the author considered the features of procedural order of ensuring protection of the rights and legitimate interests of the victim and accused, indemnification in criminal trial, realization of protection of the subjective civil rights by the statement of the civil suit in criminal trial in a special order of adoption of the judgment at the consent of accused with the brought charge. The comparative and legal analysis with the foreign legislation is carried out, the principle of dispositivity in criminal legal proceedings is considered. The author marks out that for the purpose of ensuring the rights of the victim in a special order of adoption of the judgment at the consent of accused with the brought charge, the corresponding legal mechanism is necessary for providing and observance of the rights of citizens in the criminal legal proceedings of Russia. On the basis of the analysis of the available points of view and the criminal procedure legislation on the listed questions the ways of improvement of the criminal procedure legislation are offered. 

В настоящей статье автором рассмотрены особенности процессуального порядка обеспечения защиты прав и законных интересов потерпевшего и обвиняемого, возмещения вреда в уголовном процессе, реализации защиты субъективных гражданских прав путем заявления гражданского иска в уголовном процессе в особом порядке принятия судебного решения при согласии обвиняемого с предъявленным обвинением. Проведен сравнительно-правовой анализ с зарубежным законодательством, рассмотрен принцип диспозитивности в уголовном судопроизводстве. Автором отмечается, что с целью обеспечения прав потерпевшего в особом порядке принятия судебного решения при согласии обвиняемого с предъявленным обвинением, необходим соответствующий правовой механизм для обеспечения и соблюдения прав граждан в уголовном судопроизводстве России. На основе анализа имеющихся точек зрения и уголовно-процессуального законодательства по перечисленным вопросам предложены пути совершенствования уголовно-процессуального законодательства.
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In the Article 6 of the Code of criminal procedure of the Russian Federation (further – CPCRF) is specified that criminal legal proceedings have the appointment the solution of two main objectives: protection of the rights and legitimate interests of the persons and organizations which were injured from the crimes; protection of the personality against the illegal and unreasonable charge, condemnation, restriction of its rights and freedoms [1]. 

As we see, one of the main objectives of criminal legal proceedings of Russia is the creating favorable conditions for compensation to the victim of the material, moral and physical harm done to it by a crime. It is undoubted that in order that the rights and legitimate interests of the participants of criminal legal proceedings were really provided, the mechanism of protection of the rights irrespective of, in what normative legal acts it is proclaimed is necessary. 

As a result of judicial and investigative reform which is carried out in Russia the procedural economy which holds a firm place enough in the criminal procedure systems, is shown at the institute entered by CPCRF "… a special order of adoption of the judgment at the consent of accused with the charge brought to him".

The special order of legal proceedings in CPCRF means the accelerated or simplified legal proceedings at the consent of accused with the charge brought to him. In the general-theoretical plan the accelerated and simplified legal proceedings are such forms of criminal trial which are intended for the solution of criminal cases in the reduced terms and by the simplified rules.

A.V. Piyuk fairly notes that the problems of application of the simplified ways and orders of production on criminal cases, undoubtedly, now – the main and the most debatable for the criminal legal proceedings of any state built taking into account a need of respect of the rights of the citizen. Essentially that differentiation towards simplification of the criminal trial has to be carried out so that not to lose criminal legal proceedings, i.e. "with the smallest losses". Imposition of a sentence by the court without carrying out judicial proceedings is essentially new institute for the Russian criminal trial which doesn't have national analogs [5]. 

This institute as it is reasonably specified in the literature considers the saved-up world experience of application of different forms of the simplified production and, at the same time is created according to the traditions of the Russian criminal trial and its modern principles and realities [2]. 

Ch. 40 of the Codes of criminal procedure of the Russian Federation is regulated by a special order of adoption of the judgment at the consent of accused with the charge brought to him. The bases of application of special order of adoption of the judgment are specified in the Art. 314 of CPCRF where it is said that the accused has the right (the existence of consent of the state or private accuser and a victim) to declare on a consent with the charge brought to him and to petition for the resolution of a sentence without carrying out judicial proceedings on criminal cases about the crimes, punishment for which doesn't exceed 10 years of imprisonment. It follows from this that in the simplified order the judicial proceedings on criminal cases about the crimes of small gravity, average gravity and even on the criminal cases about serious crimes can be carried out.

The criminal procedure law demands that the consent of accused with the brought charge was expressed in his plea. The accused has such opportunity after acquaintance with the materials of criminal case (the item 2, p. 5 of the Art. 217 of CPCRF). The law enforcement official, having stopped acquainting with the case papers of the accused and his defender, is obliged to explain to the accused the right for application of a special order of judicial proceedings. In the protocol on acquaintance with the case papers the record is made about the explanation to the accused the rights for consideration of his case in a special order of judicial proceedings, the desire is stated by this right or to refuse (p.2 of the Art. 218 of CPCRF). It must be kept in mind that if at the end of preliminary investigation, the requirements of the law designated above weren't fulfilled by the investigator or the investigator, the court has the right on this basis to return the case to the prosecutor for elimination of this procedural violation (the item 5, p. 1 of the Art. 237 of CPCRF) [8]. Thus, in the part 2 of the Article 314 of CPCRF is specified that the court has the right to decide a sentence without carrying out judicial proceedings in the general order if it makes sure that:

- the accused on criminal case realizes the character and consequences of the petition declared by him;

- the petition was declared voluntary and after carrying out consultation with the defender;

- the accused declares the petition for consent to consideration of its matter in a special order at acquaintance with materials of criminal case after the end of investigation about what the mark in the protocol on acquaintance with the case papers (p. 2 of the Art. 218 of CPCRF) or in the preliminary hearing when it is obligatory, according to the Article 229 of CPCRF.

Requirements of the part 4 of the Article 314 of CPCRF are that if the state or private accuser, the victim object against the declared of the accused petitions, criminal case is considered in the general order.

If the citizen agrees with the brought charge, realizes socially dangerous nature of behavior, repents, indemnifies to the victim the caused loss, promotes the state represented by its bodies in identification of the reasons and conditions which led to the commission of illegal act then, probably, there is no need to apply to it the most drastic measures of repression, law-enforcement practice of any constitutional state has to proceed from such behavior. 

The resolution of the Plenum of the Supreme Court of the Russian Federation explains that under a charge with which agrees the accused, declaring the petition for the resolution of a sentence without carrying out judicial proceedings in the general order, it is necessary to understand the actual circumstances of deeds of the accused, a fault form, motives of commission of the act, a legal assessment of deeds, and also the character and the extent of the harm done by the act of the accused. According to the part 2 of the Article 316 of CPCRF, a charge with which agreed the accused (defendant), is proved and is confirmed by the proofs collected on criminal case.

According to the requirements of the Article 73 of the CPCRF, at investigation and consideration of criminal case the character and the extent of the harm done by a crime as these circumstances also influence the qualification of a crime are a subject to proof, besides the other circumstances.

Protection of the rights and legitimate interests of the victim as a result of a crime is provided as a result of establishment and criminal prosecution of the persons who committed this crime, identifications of the extent of the harm done by a crime and taking measures to ensuring its compensation.

It follows from this that the crime encroaches and on the civil rights, i.e. at the same time becomes the basis for approach of a civil liability. Emergence of criminal and legal and civil responsibility is connected with the commission of the same crime.

The Article 52 of the Constitution of the Russian Federation fixed the situation according to which the rights of the victims are protected by the law, and the state is obliged to provide them an access to justice and compensation of the damage caused by a crime. Proceeding from this constitutional situation and provisions of the criminal procedure right, the victim has the right to participate in criminal prosecution of the accused, and, compensation of the property harm done by a crime and the expenses incurred in connection with the participation in criminal trial is provided to him.

Plenum of the Supreme Court of the Russian Federation in the Resolution No. 60 of 05.12.2006 "About application of a special order of judicial proceedings by the courts" directly specified that simplification of judicial proceedings at application by the courts of a special order doesn't assume any restrictions of the rights of the participants of judicial proceedings and non-compliance with the principles of criminal legal proceedings [7].

The European convention on protection of human rights and its fundamental freedoms affirms the right of each person, including the victim, on fair judicial proceedings and effective restoration of the rights and freedoms. 

Indemnification, caused by a crime, is possible only as a result of setting in the case of the person which is a subject to attraction as accused. Means of indemnification in the criminal trial is presentation of the civil suit, including the requirement of compensation of moral harm and the petition for taking measures to providing the claim (Art. 230 of CPCRF). Whereas the institute of the civil right is founded on the principle of dispositivity, i.e. the movement of a civil case in criminal completely depends on the will of victim.

The principle of dispositivity is shown and that the right for the civil suit in criminal trial – not only an available form of protection of the civil rights of victim. The victim can also file (within limitation period) the statement of claim as the civil legal proceedings.

At the resolution of a sentence, according to the item 10 of the Article 290 of CPCRF, the court needs to solve, whether the civil suit is a subject to satisfaction, in whose advantage and its size, what is possible only at the resolution by the court of a conviction.

At the same time, according to the Art. 314 of CPCRF, the consent of the accused with a size and volume of the civil suit isn't the basis for application of a special order of adoption of the judgment. It follows from this that the accused can agree with the declared civil suit, but not with its size. 

It is also worth noting that the law rather well protects the rights and legitimate interests of the accused, regulating in the Art. 315 of CPCRF the order of the statement of petition, and the victim as if stands nearby though concerning him the crime is committed and the moral, property and physical harm is, as a rule, done to him. At the same time, the law tells nothing about the moment and a form of notification of the victim about declared by the accused petition for consideration of criminal case of special order. Besides, the law also holds back a need of compensation of the done harm what is important for the victim.

The victim's relation to the declared petition about consideration of the case in a special order of judicial proceedings becomes clear at him by the judge directly in the court session provided that the victim participates in it (p. 4 of the Art. 316 of CPCRF). Such conclusion follows, first of all, from the name of the Article 316 of CPCRF "The Order of carrying out the court session and the resolution of a sentence". Besides, the will of the victim on the case at the earlier production phases on the case, according to the existing criminal procedure law, doesn't become clear. Provisions and instructions of the Articles 42, 216 of CPCRF tell nothing about the right of victim to agree to a consideration of the case in a special order of judicial proceedings and about an order of realization of this right, respectively. The legislator doesn't specify, at which stage of the court session the victim has to express the consent to consideration of the case in such order.

Thus, the law doesn't detail a notification procedure of the victim about declared of the accused petition for consideration of criminal case of a special order at the consent of the accused with the charge brought to him. 

Without objecting to carrying out the judicial proceedings in a special order, thereby the victim agrees with the restriction of volume of the rights, characteristic for such order, on criminal prosecution of the accused, and also with those restrictions of the possible punishment of the accused which are a consequence of giving of conviction in a special order. Actions of the court at this stage of judicial proceedings are directed, first of all, on verification of the necessary procedural conditions providing consideration of the criminal case in this meeting and its permission in essence. In relation to a special order of judicial proceedings it is expressed including in setting of all prerequisites necessary for the solution of question of possibility of the consideration of criminal case by p. 40 of CPCRF, in particular in receiving the consent to it by the victim. Exceptions are the cases when criminal case is considered by the court in the absence of the victim (p. 2 of the Art. 249 of CPCRF). In a similar situation the victim has to define the position to consideration of the criminal case in a special order in advance: in the same plea in which he asks to consider the criminal case in his absence. The law demands receiving the consent as which it is necessary to understand the permission, the affirmative answer to a question, i.e. the considered decision, but not indifferent "I don't object", quite often meaning " all the same to me" [2]. Thus, as the Plenum of the Supreme Court of the Russian Federation specified, the law doesn't demand examination from the victim of motives for which he objects to the resolution of a sentence in a special order of judicial proceedings [7].

Such position isn't indisputable, and in the procedural literature the opinion according to which refusal of the victim of consideration of the case in a special order has to be considered by the court only in the cases if the victim calls the reasons interfering consideration of criminal case in a special order isn't unreasonably expressed. Simple "no", declared by the victims without the corresponding argument, it is obviously not enough. Therefore, even if the victim doesn't participate in the court session, his relation to the declared by the accused petition for consideration of criminal case in a special order has to be found out, in writing issued and attached to the materials of the considered case. As the practice shows, the specified plea will be claimed at the victim before the court session [6]. 

However and in this case not each victim possesses legal knowledge or has opportunity to consult with the lawyer after acquaintance with the materials of criminal case if he used this right. Thus, the victim even has no time completely to realize consequences especially about the judicial proceedings [4]. 

The special order of judicial proceedings provided by the chapter 40 of CPCRF, sometimes call a kind of transaction about recognition of the fault attracting certain concessions to the accused from the charge in exchange for his recognition. Thus, the fact of indemnification caused to the victim that attracts violation of his rights and legitimate interests isn't always considered. Whereas by a consideration of criminal case in a special order to the defendant, according to p. 7 of the Art. 316 of CPCRF can be imposed a sentence which can't exceed two thirds of the maximum term or a size of the most severe kind of punishment prescribed for the committed crime.

Besides, it would be desirable to note that existence of the positive post-criminal acts of the accused, corresponding to the active repentance (the Art. 75 of CPCRF), can entail the termination of the criminal case (release of the person from the criminal liability) according to the Article 28 of CPCRF or to be considered by the court as the circumstance softening the criminal liability (the Art. 61 of CPCRF) at the purpose of concrete punishment (the Art. 62 of CPCRF). 

It is represented that for the establishment of uniform practice by the consideration of criminal cases in a special order of judicial proceedings it is expedient to detail the order of acquaintance of the victim with the declared petition of the accused about the sentence without carrying out judicial proceedings in connection with the consent with the brought charge [4].

V. T. Tomin fairly notes that actually in the Criminal Procedure Code of the Russian Federation there is no equality and between the sides. The law in a number of situations absolutely unambiguously takes the part of "zlochinets". Perhaps, also therefore in the real criminal legal proceedings professional lawyers and even the human rights activists, especially those who specialize on assistance to the participants of the process for a payment, are on the side of the victim much less than on the side of the accused [6]. 

It is obviously necessary the 2nd part of the Art. 314 of the Criminal Procedure Code of the Russian Federation in the following edition: in the case provided by the part one of the present article, the court has the right to decide a sentence without carrying out judicial proceedings in the general order if makes sure that:

1) the accused realizes character and consequences of the petition declared by him;

2) the petition was declared voluntary and after carrying out consultations with the defender;

3) the accused completely compensated the harm done by a crime.

Complexity of legal regulation of the studied form of order of the judicial proceedings of criminal case and the arising difficulties of the law-enforcement activity of its realization in the criminal legal proceedings as the procedure specialists reasonably specify, are explained by existence of continuous search of the balance between the simplification of legal proceedings and preservation of the guarantees of human rights, and also justice guarantees on the resolution of a lawful, reasonable and fair sentence [3].

In spite of the fact, that the most of law enforcement officials see an advantage at the institute of "special order of adoption of judgment at the consent of the accused with the charge brought to him", to claim about the procedural economy prematurely. It is connected with that in a case of leaving of the civil suit without consideration the victim is compelled to exercise the right for compensation of the done harm as the civil legal proceedings, and it attracts additional material and time expenditure.

The court accelerates restoration of the violated property right of the victim, applying at the same time criminal and material liability, provides the fast compensation of damage from a crime.

Criminal legal proceedings are carried out within the forces allocated with the state, means and without excess of the terms established by the law. The lawyers aren't exempted from a duty to count the state money therefore it is desirable to count the money of participants of the process too [8].

Real providing of the legitimate interests of the citizens involved in the criminal legal proceedings directly influences a sense of justice of the society, and the effective mechanism of their protection is for this purpose necessary.
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