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Taxation regulations choice by the small business enterprises

for optimization of the tax burden

This article is devoted to a problem of use of the simplified system of taxation by the subjects of small business. Relationship of the partner enterprises for payment of the value added tax in the situation when the contractors apply different regulations of taxation is analyzed. The arguments promoting permission of this problem by the legislator are given in the article. On the example of the enterprise the evaluation of competitiveness of "uproshchentsy" on the commodity market (works, services) is given, advantages and shortcomings of a choice of special regulations are considered by the subject, busy with production and realization of the metal construction designs. The calculations given in this article give the grounds to formulate the offers on introduction of the practice of simultaneous use of the simplified system of taxation and payment of the value- added tax that will promote successful development of industrial cooperation. The attention is paid to the technological aspects of transition of small enterprises to the payment of value-added tax the effect from application of the offered model for development of the economy of our country is analyzed.
Статья посвящена проблеме применения упрощенной системы налогообложения субъектами малого бизнеса. Анализируются взаимоотношения предприятий-партнеров по уплате налога на добавленную стоимость в ситуации, когда контрагенты применяют различные режимы налогообложения. В статье приводятся доводы, способствующие разрешению данной проблемы законодателем.
На примере предприятия дана оценка конкурентоспособности «упрощенцев» на рынке товаров (работ, услуг), рассмотрены преимущества и недостатки выбора спецрежима субъектом, занятым производством и реализацией металлических строительных конструкций. Приведенные в статье расчеты дают основание сформулировать предложения по внедрению практики одновременного применения упрощенной системы налогообложения и уплаты налога на добавленную стоимость, что будет способствовать успешному развитию промышленной кооперации. Обращается внимание на технологические аспекты перехода малых предприятий на уплату налога на добавленную стоимость, проанализирован эффект от применения предлагаемой модели для развития экономики нашей страны.
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Many small enterprises pass in their activity to the special tax regulations. Among the regulations offered by the legislator the simplified system of taxation is most demanded (further – STS). If the activity is connected with considerable expenses (as a rule, this is production, various type of service and wholesale trade), the object of taxation "the income minus expenses" is preferable. However before choosing the object of taxation, the taxpayer has to count a share of expenses in the total turnover because advantage of the chosen system arises when this share makes 60% and more in the absence of any other preferences from the regional legislation. In this case the taxable income will decrease by the made expenses and, therefore, to reduce the tax burden of the taxpayer. The decision to replace the general system of taxation (further – GST) on special has to be followed by the preliminary analysis of the tax risks.

Upon transition to the simplified tax system the economic entity isn't the payer of the income tax of organizations (further – ITO, as instead of it pays a uniform tax), VAT, property tax, but thus estimates the all other payments and taxes on which the tax obligations arise as a result from his activity, and also contributions to the off-budget funds which, unfortunately, occupy a considerable share in the expenses and are capable to minimize the got profit. Opportunity not to pay VAT can be considered, both positive, and a negative factor. Positive factor is that the enterprise gets opportunity to reduce the tax burden, negative is in the lack of demand in the market of services among the taxpayers of VAT. It is connected with that the contractors – taxpayers of VAT – have no opportunity to consider a tax deduction on the goods (works, services) acquired at "uproshchentsy" as the last, owing to the item 2 of the Art. 346.11 of The Tax Code of the Russian Federation aren't payers of this tax. The legislation of the Russian Federation doesn't contain a direct ban on the conclusion of contracts between the economic entities applying STS and GST. But in this case "uproshchenets" becomes less competitive and can lose the contractor applying a general regime as it isn't favorable to the subjects which are on the general system to work according to this scheme and they can simply refuse the further cooperation or dictate the terms, for example, acquiring goods (work, services) at the market price, to demand a discount for the VAT sum. The similar situation doesn't arise if the partner enterprises at the same time use a general regime. As a rule, this problem is tried to be solved by exposure by the enterprise applying STS, to the buyer contractor the invoice with the marked out VAT sum. We will understand what consequences are attracted for each of the parties of transaction by this scheme.

The economic entities applying STS have the right to give the invoices with the marked out VAT sum about what it is told in the item 5 of the Article 173 of the Tax Code of the Russian Federation.

Standards of the Tax Code of the Russian Federation have a number of provisions which can be turned into advantage for the taxpayers:

- "… the tax sums shown to the taxpayer" (item 2 of the Art. 171 of the Tax Code) are deductible. This situation indicates only the persons who received the invoice, and concerning those who write out them, is told nothing. It is possible to say that the "obshcherezhimnik" who received the invoice is the payer of VAT and, therefore, has the full authority to apply the tax sums to a deduction (Art. 169 of the Tax Code of the Russian Federation);

- "The tax sum shown by the seller to the buyer" indicates by the Art. 168 of the Tax Code of the Russian Federation an obligation for writing out of tax by the payers of VAT, thus, for the others it is not obligatory, but also it isn't forbidden.

Therefore, the economic entity applying STS can write out the invoices, but thus one shouldn't forget that on "spetsrezhimnik" the duty to transfer the VAT sum received by it from the buyer (customer) into the budget is imposed. In parallel with it is necessary to execute an obligation for providing the reporting (the tax declaration on VAT) in electronic form with the specified sum of VAT which is a subject to payment in the budget in an order and in the terms provided by the chapter 21 of the Tax Code of the Russian Federation "Value-added tax". The sum reflected in the declaration has to include the total amount of VAT according to the all invoices wrote out to buyers in the tax period (quarter). Non-performance of this duty is the basis for involvement of taxpayer to the tax responsibility. And today it isn't simple the opinions of tax authorities, and the position fixed by the law: item 5 of the Art. 174 of the Tax Code of the Russian Federation oblige the all taxpayers, including the persons specified in the item. 5 of the Article 173 of the Tax Code of the Russian Federation, namely – the persons who aren't or exempted from the fulfillment of duties of the taxpayer to provide in the tax authorities of the declaration in electronic form, since the I quarter 2014 [1]. This provision of the law directly specifies that the duty to provide declarations on VAT in the cases of drawing of invoices with the marked out VAT is assigned to "uproshchentsy" [7, p. 105,106].

There is a question concerning, whether the buyer can draw the VAT sums transferred to "uproshchenets" to deduction? The answer to this question is ambiguous. Tax authorities can challenge these actions and consider them illegal, showing the tax sanctions for failure to pay a tax and penalty fee for the payment delay. But the buyer has every chance on a prize of similar dispute in a court. Arbitration practice at the moment developed so that the courts don't see obstacles for VAT deduction on the basis of invoice received from "uproshchenets". For example, in 2014 the Constitutional Court of the Russian Federation supported a position of taxpayer and specified that the invoice drown to the buyer, according to the item 1 of the Art. 169 of the Tax Code of the Russian Federation, is the basis for acceptance of the VAT sums specified in it to a deduction [3]. At the taxpayers the right for deduction even if the contractor - "spetsrezhimnik" didn't transfer a tax into the budget, that the legislation doesn't connect the right for compensation of VAT with its payment in the budget by the supplier of goods remains.

"Uproshchentsy", without being payers of VAT, the rights for deduction of the "entrance" tax paid to the suppliers of goods (works, services), don't get. This right is reserved only for the taxpayers (item 2 of the Art. 171, item 1 of the Art. 172 of the Tax Code of the Russian Federation). Therefore VAT should be carried on increase in the cost of the acquired goods (works, services), according to the Article 346 of the Tax Code of the Russian Federation, as a method of recognition of the income and expenses at application of the special cash regulations. This position adheres also the Plenum of VAS in the resolution [4], claiming that at the persons who aren't the payers of tax (exempted from the fulfillment of duties), payment of the tax sum marked out in the invoice in the budget doesn't mean that they get the status of taxpayer and, therefore, the right for deduction, i.e. for reduction of the estimated tax sum [6, p. 127]. Possibility of payment of the drown VAT and bringing in full of the received sums on the expenses assume that in this case the enterprises applying GST, and the enterprises applying STS have the equal rights and can be competitors to each other. It is connected by that "obshcherezhimnik" is the payer of VAT, respectively, draw the invoices with VAT and can take to a deduction the received VAT sums at the rate 18%. The economic entity applying STS can make out the invoices with VAT, and the received tax includes in full in the reduction of taxable base. Let’s consider how actually data of the enterprise are equal among themselves on the tax burden. For this purpose let’s compare absolute tax burden of GST and STS, thus, suppose, that ITO is calculated at the rate of 15,5% (13,5% – the lowered regional rate, 2% – the share enlisted in the federal budget), and a uniform tax at STS – at the rate of 15%. The difference between the rates is insignificant, makes 0,5%. For calculation we use data of the really operating enterprise for production of the construction metalwork located in the Far-Eastern region – Far-Eastern plant of metalwork limited liability company (further – JSC “FEPM”). We will analyze the indicators of economic and financial activity in one calendar year. 

Table 1

Indicators of activity of the enterprise
	The name of indicator for 2014.
	Value, rub.

	Revenue taking into account the sums of advance payment
	10 366 609

	Revenue without VAT
	8287813

	The VAT sum shown to the buyers (actual)
	1 865 990

	Incurred expenses of the taxpayer including VAT
	10 804 480

	Expenses without VAT
	8209068

	Sum of the shown tax deduction on the acquired goods (works, services)
	1 648 141

	Property tax of the organization
	15221


Note: The indicators reflected in the table are created proceeding from summation of the data reflected following the results of each tax period on VAT for 2014.

Source: it is made and calculated by authors.

We abstract the data that all buyers of JSC “FEPM” apply the general system of taxation and are the taxpayers of VAT. Such structure of contractors is connected with that the main part of clients are engaged in construction, installation of metalwork and are on a general regime. Therefore, in our case the revenue completely consists of the income gained from the contractors applying GST. 

General realization and advance payment excluding VAT made 8 287 873 rub and 2 078 736 rub, respectively, i.e. only 10 366 609 rub. Thus, VAT from realization at the rate of 18% will make 1491806 rub, and since the got advance payments – 374172 rub.

In the case of application of general regulations on a method of charge of JSC “FEPM” calculates ITO proceeding from the tax base which is monetary value of profit of 78 805 rub. So, at the rate of 20% the tax equals 15 761 rub, and on minimum possible (15,5%), proceeding from the provisions of the Tax Code of the Russian Federation – 12 215 rub. Calculation of VAT which is due to the payment, let’s give below:

1 865 990 - 1 648 141 = 217 849 rub – the added VAT.

Let’s calculate absolute tax burden, abstracting the sums added on contributions to the off-budget funds and the personal income tax, in this case they don't matter as will be invariable:

12 215 + 15 221+ 217 849 = 245 285 rub

Let’s calculate absolute tax burden at STS in a case the enterprise draw the invoices for the all sum of VAT from the realization. Let’s consider this position, applying only the provisions of the Tax Code of the Russian Federation: chapter 26.2 "The simplified system of the taxation" and the Article 273 "Order of definition of the income and expenses at a cash method". In this case:

- 12 232 599– the gained income when using a cash method including VAT as the income all sum which came on the account and to the cash desk admits. This sum includes VAT which is a subject to payment in the budget of 1 865 990 rub;

- 10 804 480 – expenses, including VAT carried in full on the tax base;

(12 232 599 – 10 804 480) * 15% = 214 218 rub – the uniform tax; 

214 218 + 1 865 990 = 2 080 208 rub – absolute tax burden. 

The added sums of taxes at "uproshchenets" in 8,5 times more, than at ITO. Thus, it is necessary to notice that proceeding from the calculation, the enterprise gets profit of 1 428 119 rub if to subtract from it the uniform tax, there are only 1 213 901 rub – this sum obviously less than the sum of VAT which is a subject to payment in the budget. Finally, we see that the enterprise is unprofitable. It is connected by that the double taxation of sums of VAT is available that contradicts the existing rules of the law. On the one hand, in the income on a cash method VAT which is a subject to payment in the budget joins, and, at the same time, this tax is assessed also with a uniform tax according to STS, which maximum rate is 15%.

Let’s present visually the system of payment of VAT in Russia following from the standards of the Tax Code of the Russian Federation in the formula 1.1 "Order of calculation of the uniform tax at STS".

D (with VAT) – P (with VAT) * % = UT;               (1.1)

where D (with VAT) – monetary value of the gained income;

Р (with VAT) – monetary value of the incurred expenses;

% – a rate according to STS;

UT – received sum of the uniform tax.

The formula 1.1 accurately reflects that VAT which is itself a tax is assessed also with a uniform tax according to STS. This problem is partially solved in jurisprudence, however, didn't find the solution in the tax law existing now. The right for a non-inclusion of the sums of VAT in the income is recognized by the Presidium of the Supreme Arbitration Court of the Russian Federation which cancelled the sums of "uniform" tax, additional accrual by the tax authority regarding the received by "uproshchenets" from the buyers sums of VAT [4]. The position of the court is built on that the income is a benefit in a monetary or natural form (the Art. 41 of the Tax Code). Receiving VAT according to the drawn invoices "spetsrezhimnik" doesn't receive benefit as the obligation for transfer of these sums in the budget is assigned to it. Therefore, if in the life there is a dispute with the tax authorities, this situation can be challenged in the court, and the judgment has to be in favor of the taxpayer. Let’s consider as far as it is favorable in comparison with the legislative position given above by the calculation proceeding from the formula 1.1:

- 10 366 609 – the gained income without the VAT sums;

- 1 865 990 – the drawn VAT which is the subject to payment in the budget and not included in the income as it is paid to the budget, according to p. 3.1, p. 1, of the Art. 251 of the Tax Code of the Russian Federation;

- 10 804 480 – expenses, including VAT carried in full on the tax base. 

(10 366 609 – 10 804 480) * 15% = 0 rub – the uniform tax. 

Apparently from this calculation, the enterprise receives a loss of 437 871 rub. In this case payment in the budget the minimum tax at the rate is a subject to 1% of the gained income which 103 666 rubles equal.

103 666 + 1 865 990 = 1 969 656 rub – absolute tax burden. 

The received sum also exceeds the accrued taxes at GST by 8 times though in absolute expression the tax burden decreased due to the payment not of the uniform, but the minimum tax.

We considered two models of payment of VAT and the uniform tax according to STS. The right for payment of VAT by the enterprises applying the special regulations assumes the equal opportunities in the market with the taxpayers of VAT applying GST. However, apparently from calculations, the enterprises are absolutely not on an equal footing. (Proceeding from the standards of the Tax Code of the Russian Federation and positions of the courts) it is impossible to call any of models considered by us favorable for small business because of the problem of double taxation of the sums of VAT. 

To solve existing gaps of the legislation and to give the chance to small business to develop as equals, in our opinion, it is lawful to provide possibility of simultaneous application of the regime of payment of STS and VAT for the small and average manufacturing enterprises. It will promote development and successful functioning of industrial cooperation. Opportunity to become the payer of VAT has to have the model of voluntary choice. Its essence will consist in that the small enterprises, in parallel with the right of drawing of invoices to the contractors, could get the right as full-fledged payers of VAT for receiving deductions. It is quite labor-consuming scheme, but nevertheless is more preferable, than full leaving from the market. 

Transition to the payment of VAT for the small enterprises has to happen in a notifying order of tax authority no later than December 31 of the calendar year preceding the tax period since which they wish to get the status of taxpayer of VAT, and for the again created organizations – no later than 30 days from the date of registration. These terms coincide with the dates established for transition to STS that will facilitate the work to both the tax authorities, and the taxpayers. Thus, it is possible to apply or refuse this right not more often than once for calendar year that there was no confusion to restoration of the tax sums within one tax period according to STS. The economic entities applying this model won't have excess problems and in the case are beyond the special modes and will be compelled to pass to GTS. The refusal of payment of VAT has to happen similar to its acquisition that is if the taxpayer after the use of this right within one year doesn't declare in the tax authority about refusal, the enterprise has the right to continue to work according to this scheme by default.

Thus, it is necessary to make changes to the order of accounting of the income and expenses. Calculation has to be based similar to the calculation of ITO, that is monetary value of the gained income and expenses has to be reflected without VAT that will allow eliminate the double taxation of the sums of VAT.

In the case of introduction of this scheme in the Russian legislation it is possible to speak about the equal and even more primary opportunities of development of small business. So, with JSC “FEPM” the added VAT will be equal in a case to the sum calculated at a general regime – 217 849 rub. The simplified tax at the rate of 15% will be calculated proceeding from the income and expenses which are cleaned off from VAT:

(10 366 609 – 9 156 339) *15% = 181 541 rub – the tax according to STS which is as visually visible more minimum;

181 541 + 217 849 = 399 390 rub is the absolute tax burden at application of the model of taxpayer of VAT at STS.

This sum is 1,6 times more, than by the general regime, but thus and the profit of the enterprise is much higher. Using the regional legislation, it is possible to reduce the sums of uniform tax, applying the lowered rate. This approach will allow stimulate creation and development of the small and medium-sized manufacturing enterprises applying STS with the object "the income reduced by the size of incurred expenses". Stimulation of the production organizations will become a basis of development of economy of our country: GDP will raise, tax revenues will increase, goods prices for the population will be much lower.

At introduction of these offers anybody loses nothing. So, the taxpayer becomes competitive, has an equal access to the market of services, keeps the contractors, the state increases the income of the federal budget due to the got sums of VAT and what is important, gets the law-abiding taxpayers represented by the small business enterprises. 
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