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Property: dialectics of the rights and duties

In this article the fundamental relations of property are considered. So far in the foreign and domestic literature exclusively such characteristic of these relations as the property rights are analyzed. The corresponding theory is even created. However there was the other practically without reflection, dialectically opposite side of these relations – the owner's duties. In the article the open list of fundamental obligations of the owner and their short theoretical justification is offered. Need of the analysis of a ratio of the rights and duties proceeds because of the not individual, but public nature of economic category of the property. 

В статье рассматриваются фундаментальные отношения собственности. До настоящего времени в зарубежной и отечественной литературе анализируется только и исключительно такая характеристика этих отношений, как права собственности. Создана даже соответствующая теория. Однако осталась практически без отражения другая, диалектически противоположная сторона данных отношений – обязанности собственника. В статье предложен открытый перечень основных обязанностей собственника и их краткое теоретическое обоснование. Необходимость анализа соотношения прав и обязанностей  исходит из-за не индивидуального, а общественного характера экономической категории собственности.
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Property in the most general plan are public relations of people concerning the rights or the lawlessness concerning a thing, a resource, any benefit according to the rules accepted in the society providing also certain restrictions (duties).

In the society where individuals compete for assignment of the rare resources, there have to be certain rules or criteria of such competition directed on permission of the arising conflicts. Such rules known as the property rights can be established in the legal or administrative order can be fixed by the customs or hierarchical structure of the society.

So, the category "property" determines existence at one subject and absence at the others the rights for the limited economic benefits. The property rights determine the allowed actions in relation to the object and protection against the obstacles of their implementation from the other subjects.

The most known and consolidated by the legislation, in particular by the Russian, 3 competences of the owner:

- to own the benefit, that is actually to have it in the economy; to exercise the direct physical control over this benefit;

- to use property, that is to use a thing or the other benefit by extraction from it the inherent useful properties;

- to dispose of the benefit, that is to determine its legal destiny (to hand over in temporary use, to leave in inheritance, to alienate: to sell, present, etc.).

Wider, but still open, the bunch of competences contains the list of the English lawyer A. Honoré from 11 not repeating rights.

Short digression to the theory of the property rights was necessary to show the second, dialectically opposite side of such most difficult relations as the property. After all if there are rights, naturally there has to be also a contrast – duties. It follows and from the methodology of dialectics of a matter and consciousness applied here, from the legal and other practice and simply from the logic. After all it is well-known that a source of movement and development is a fight and unity of the contrasts.

In the economic literature the attempts to highlight in A. Honoré's list as the rights, and duties meet. In particular, according to a number of researchers, the duty of the owner consists, first of all, in a ban on use to the detriment of the other persons.

However at the school of sciences of property the rights are considered and practically there is no analysis of duties of the owner.

At the same time, in the practical activities, this concept is reflected in the legal documents. Even in the super-liberal Civil code of the Russian Federation it is noted: "… The owner bears the burden of maintenance of the property belonging to him".

Without applying for the developed theory so far, the following open list of restrictions or the owner's duties is offered:

1. A duty not to cause damage to another or a ban of harmful use: don't do much harm to other owner. In the case of violation of the rights of the other owner the society determines sanctions to the violator. This duty for some reason in A. Honoré's list is determines as the right.

2.  Responsibility of the owner in the form of collecting. This norm includes a duty to observe contracts with the other owners, to indemnify the loss, to pay debts, etc. The property becomes a source of repayment of obligations. It is reflected as a competence in the 10th point of the list of Honoré.

3.  A duty to participate in the organization of life of the all society. In particular, in financing of activity of the state and the local government through the payment of taxes. This duty is supported with the right of the state for coercion, as, however, and the all other duties.

4.  A duty to use property. And it isn't simple to use, and effectively to use.

5.  To keep and increase greatly the property.

As we see, the listed duties emphasize dialectic unity of the rights and duties – two sides of one process. The duties order not to violate the rights of individual contractors, their groups and the all society. And the state as the representative of all society (or a ruling class) is obliged, specifying the rights, accurately to specify and duties with the sanctions for their violation. In practice, in particular, the Constitution of the Federative Republic of Germany orders: "… The property obliges. Use of it has to serve at the same time the general welfare".

However it is quite natural that liberal theorists won't apprehend such statement of a question. Any restriction of the individual rights seems them as attempt at a personal freedom. Also everything becomes to prove that any duty, restriction reduce the efficiency of economic system. But if the person lives in the society, with the other people, he has to respect the rights of these people, submit to the established rules, performs duties.

However the problems connected with the prohibition of harmful use really take place. After all many ways of causing damage to the other persons not only aren't forbidden, but are protected by the law. In the conditions of a private-ownership legal regime usually it is impossible to do harm physically, by the direct impact on a physical condition of the benefits, on the customer cost (usefulness) of someone else's property, but it is possible to cause damage an indirect way, reducing its exchange value. The businessman has no right to ruin the competitor, having arranged an arson at his factory, but he has the right to ruin it, having sharply increased efficiency of the own production and, respectively, having reduced the prices of these goods. And in the medieval shops and this way of behavior would be considered as the illegal. On the other hand, this damage at the same time is also incentive, after the all growth of production efficiency is (unlike an arson) the main lever of increase of welfare of all people.

Undoubtedly the key problem is admissible limits of restriction of the property rights. The property rights never are unlimited. And it is natural as the equal rights assume symmetric restrictions of the mutual plan. Restrictions on the property rights of an individual follow from the recognition of the property rights of the other individuals by him. As R.I. Kapelyushnikov says, in the economic theory of the property rights much attention as to the differentiation process and the process of restriction of the rights is paid. But they are evaluated unequally: the first, certainly, – it is positive, the second – as a source of the numerous negative phenomena.

Having considered the first duty in the provided list, it is expedient to give the comment to other duties of the owner.

The second duty in the form of responsibility, in the form of collecting as the duty to indemnify loss at the non-compliance with the contracts signed on a voluntary basis, in principle, follows from the first duty and is more likely its specification. This duty is supported with the possible sanctions from the state. Otherwise even the voluntary contracts wouldn't be carried out. In the normal practice in a case of violation of the voluntary made agreement – obligations for the contract – the owner can lose the property rights to property.

The third duty: to participate in the organization of life of the all society. The society consists not only of the frequent persons, but also of groups and associations of the people formed by the different principles. In particular, on the territorial accommodation: local settlements: regional associations, regions, society in general in the territory of the state. And all these associations have interests and the rights, and so, and the duties. And if the individual lives in the society, he, naturally, has to provide possibility of realization of the tasks of this group. It can be both personal participation, and many other forms, but the most widespread is a payment of taxes for financing of activity of the group and the all society. Worldwide the property tax, on profit is raised, but even the income tax to some extent can be considered as a tax on the property right to such resource as the labor power – physical and mental capacities of the person. And it is undoubted that to support activity of the groups of people and the all society is a duty of each person.

The fourth duty of the person – to use property – will cause, I imagine, active rejection of the opponents. Really, apparently, if the subject got a thing, paid for it its price and it touches nobody, uses he it or not: he watches the bought TV or keeps in a quality of furniture, or put to become dusty to the storeroom?

At the same time, in "Economics" the hypothesis of rational behavior of economic subjects which is a basis of the theory of economic choice is presented. "… The rational behavior is the behavior directed on achievement of the maximum results at the available restrictions". A hypothesis essence in relation to the consumer: each economic subject carries out expenses to maximize the received usefulness. That is, it is irrational to get a thing and not to use it.

Considering this problem in the categories of Pareto-efficiency, it is possible to consider that non-use of the acquired benefit represents decrease in the general usefulness of a public product or Pareto-deterioration and, thereby, decrease in the efficiency of all economic system is simple. And the normal society always aspires to the return.

The fifth duty from the provided list – to keep and increase greatly the property – it is possible to bring out of the integral property and the purpose of the person and the society of people – aspiration to preservation and development.

It is best of all to comment on this duty on the example of quantitative and high-quality growth of two major components of production – labor and means of production. The owner of labor power in the interests of the society and in the personal is obliged to care of the health, increase of education level, qualification, experience, an outlook, etc. And care not only about himself personally, but also about the posterity, the family. The moral principles of the society provide these duties. The legislation legally fixes the corresponding responsibility of the owners in the different countries.

Development of the economy is impossible also without proliferation and high-quality transformation of the means of production.

The capital, according to K. Marx, is a process of self-increase. Due to the assignment of the surplus value created by the worker the owner of the capital can stop the self-increase process, not execute the main function. Withdrawal of the got profit from the continuous process of circulation of the capital, its use for personal consumption by the owner of the capital – stop this process. The stop of the process of increase of the capital has as a result preservation of welfare, and so, the termination of continuous permanent development of the all society and the vast majority of individuals.

Therefore preservation and enhancement of the property, that is quantitative and high-quality increase of the benefits, especially in this case – the human, material and monetary capital as the most important duty of the owner – have to be recognized not only the major moral (informal) rule, but also is fixed legislatively.

Finishing the research, the author wouldn't like at all that there was an impression about his obvious preference of duties before the rights. In the effective economic, political system there has to be the optimum, harmonious combination of right and the duties.
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