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About some problems of cultural heritage objects state protection in the Khabarovsk territory

The article provides an overview about the main issues of the state protection, saving and the cultural heritage objects usage (monuments of history and art), located in Khabarovsk territory in the view of the current legislation. The article includes information about the quantities of cultural heritage objects, their types and categories, physical condition in comparison with the all-Russian data. The article raises the questions connected with accounting of the cultural heritage objects, appearing during the current registration process of the objects in the Unified State Register of cultural heritage of the Russian Federation Peoples, along with the problem of their identification. Some drawbacks of the current legislation about the cultural heritage objects are pointed out, considering the activity analysis in the field of State protection and monuments saving. One of the key problems of the cultural heritage objects state protection is the lack of finance for repair and restoration work. The problem is the mostly characteristic for block buildings with many flats. Analyzing the saving practice of history and culture memorials in Khabarovsk territory, the authors make a conclusion about the necessity of the further development of the legislation about cultural heritage objects protection by the way of expansion of the state-private partnership in the field.

В статье дается обзор основных проблем государственной охраны, сохранения и использования объектов культурного наследия (памятников истории и культуры) Хабаровского края в аспекте действующего законодательства. Приведены сведения о количестве этих объектов, видах и категориях, физическом состоянии в сравнении с общероссийскими данными. Затронуты вопросы учета памятников, возникшие в процессе ведущейся регистрации в Едином государственном реестре объектов культурного наследия народов Российской Федерации, в этой связи обозначена проблема идентификации объектов. На основании анализа деятельности в сфере государственной охраны и сохранения памятников отмечены отдельные недостатки действующего законодательства об объектах культурного наследия, предложены пути их устранения. Одной из ключевых проблем сохранения объектов культурного наследия является отсутствие финансирования ремонтно-реставрационных работ. Особенно остро эта проблема проявляется в отношении многоквартирных жилых домов. Анализируя практику сохранения памятников истории и культуры в Хабаровском крае, авторы делают вывод о необходимости дальнейшего развития законодательства об охране объектов культурного наследия по пути расширения государственно-частного партнерства в данной сфере.

Keywords: Cultural heritage objects, history and culture monuments, cultural heritage objects state protection, Security obligation, saving of cultural heritage objects, privatization, ownership right.
Ключевые слова: объекты культурного наследия, памятники истории и культуры, государственная охрана объектов культурного наследия, охранное обязательство, сохранение объектов культурного наследия, приватизация, право собственности.

The State report about the condition of culture in Russia in 2013 was prepared by the Russian Federation Ministry of culture at the first time in 2014. Special attention in the document was given to the issues of the cultural heritage objects state protection.
The Article 3 of the Federal Law from June 25, 2002 No. 73-FL “About the cultural heritage objects (culture and history monuments) of the Russian Federation peoples” (hereinafter referred to as the Federal Law 73-FL) defines cultural heritage object as a special type of immovable property objects, having a value from the point of view of history, archeology, architecture, urban planning, anthropology, art, aesthetics, ethnology, science and technics, social culture and being a witness of epochs and civilizations, as well as the true information source of information about appearing and development of culture [2].

According to the above mentioned State report, there are more than 130 thousand objects of cultural heritage in the Russian Federation nowadays, and besides, 116 thousand objects are there in the list of cultural heritage objects, ascertained and expected to get the final decision by the competent authority about the inclusion in the Unified State Register of cultural heritage of the Russian Federation Peoples (hereinafter referred to as the Register).
All of the objects cultural heritage objects are divided into three categories depending on the level of importance: the objects of federal importance, the objects of regional importance and the objects of local importance. According to the information, provided in the report the quantity of the objects of federal and regional importance are almost equal (65845 and 65403 accordingly). The quantity of the objects of local importance is relatively small (2379). The most of the objects of cultural heritage (129499) is represented by monuments, including  separate buildings, buildings and constructions, industrial facilities with historical territories; memorial flats; mausoleums, monuments; cemeteries and tombs; woks of monumental art; objects of science and technology, including military facilities; archaeological heritage objects.
The largest part of the cultural heritage objects is located in the European part of Russia. There are 505 cultural heritage objects in Khabarovsk territory, 148 objects among them are federal importance and the others are regional [3]. The local importance cultural heritage objects are absent in Khabarovsk territory. 818 cultural heritage objects are found, including archeological sites. Because of the procedure difficulties with withdrawal of the moments form list, there are 29 objects in the Register nowadays, considered as a cultural heritage object by mistake [4]. Basically, they are objects, those were put under the state protection in 1957, which do not correspond either with the monument status or lost the status in the Soviet period. However, there are 6 buildings among them, mainly monuments of wooden architecture; those were taken under state protection and being lost in the Post-Soviet time. The common list includes also some buildings, mostly wooden, being lost and remade of new modern materials in the original interpretation.
In the Khabarovsk territory the monuments of architecture and urban planning are concentrated in large cities and number 347 objects [5]. 247 among them are located in Khabarovsk, mostly, in the central part of the city. The monuments of history, basically, are represented by civil and military cemeteries of The Civil War and The World War II periods, basically, located in the cities and villages by the border of Khabarovsk territory. The most numerous group of monuments (including found objects) consists of the objects of archeological heritage, spread all over the Khabarovsk territory.
The Petroglyphs (rock paintings) of Sikachi-Alyan should be pointed out among them, since 2003 they have been included in the preliminary list of the UNESCO.

The condition of 97% of the cultural heritage monuments located in the Khabarovsk territory is evaluated as good and satisfactory. It exceeds the national average level at 25% and allows evaluate positively the activity of State Art Establishment “Monuments of History and Culture Protection and Usage Scientific Production Center of the Khabarovsk Territory” that have been executed authority of the Regional Cultural Heritage Object Protection Establishment” since 1991 till 2009, and the Khabarovsk territory Ministry of Culture, that have been executed authority since 2009 till now. At the same time there are separate buildings of wooden architecture, as a rule, are ruined or in unsatisfied technical condition.

In general, the physical condition deterioration of the cultural heritage objects is connected with destructive environmental influence of natural and anthropogenic factors. Different kinds of atmospheric influence, geological environment changes, underflooding, natural disasters, materials deterioration, and dilapidation are among the natural factors. Those factors are very often worsening because of cultural heritage objects inefficient keeping by the owner, discharge of his obligation to provide the repair and restoration.   
Big damage to the cultural heritage objects may be done by acts of vandalism, as well as premeditated unlawful actions aimed to destruction of the objects with the purpose further demolish, as an object, that lost its cultural value and a possibility to be sold for the land, located under it, free from limits and burdens. Significant damage to archeological heritage objects is caused as a result of performing illegal archeological excavations and economic activity. 
The legislation sets criminal and administrative responsibility for any damage or destructing a cultural heritage object, and also provides a possibility of a culture heritage object forced purchase from its owner by the state. The cost of the restoration work is not considered. The key problem of the state and municipal objects of cultural heritage property protection is the lack of state financing, necessary for expensive repair and restoration work. According to the Article 47.6 of the Federal Law 73-FL, such work making responsibilities are conferred on the cultural heritage object owner, on an enterprise or on a state institution, which have the objects assigned to them by the right of economic or operational management.
It makes impossible the centralized distribution of the funds for cultural heritage objects preservation needs, that becomes depending on the enterprise or on an institution founder’s discretion. 
In Khabarovsk the most concern is caused by technical condition of the monument buildings, those are the Federal Military property. These buildings are very often located in the significant for the city planning areas of the city and therefore they make a negative influence on the historical city center appearance.

The case in point is a large building of the Military institution, built in the shape of Soviet neoclassicism, architecture monument, located in the intersection of Lenina and Volochaevskaya streets. Its facades have destroyed plaster, painting peel off.
As the experience shows, the most effective way to save cultural heritage objects is an attraction of private investments within the framework of the public-private partnership. This kind of the partnership, in particular, may be realized in the shape of rent relationship. The sufficient rent contract term is the following: a private leaseholder must provide financial side of work for cultural heritage object save.
The restoration and repair work on the cultural heritage buildings in Khabarovsk were made the most actively since the second half of 1990ths till the 2010ths. During the period in particular, many architecture monuments and all of the monumental art monuments of the historical city center were restored to their original appearance. It happened due to the fact that the most of the cultural heritage objects, including commercial building, were assigned by the operational management to the State institute of culture “The Centre for research on the save and usage of cultural heritage objects in the Khabarovsk territory” “NPC on OPIC” executing powers of the of cultural heritage objects safety Body. The rooms in them were passed for rent to physical and juridical persons. It allowed to accumulate finances, coming from the rent, and to direct them in a line for a scheduled restauration of these buildings. The important factor was that “NPC on OPIC”, acting as a customer, in fact it became a participant of the restauration process. It increased a lot the quality of fulfilled work. 
Appearance of perfect restoration examples in the city, bringing back the original surface to the objects (with the restoration of decoration elements, lost in a process of long usage) as well as effective sight of the building, became a stimulation to make a restoration work on monument carefully for new owners as well as for the State Services and institutions. Almost the whole privatization of the cultural heritage objects, along with the withdrawing the objects from the Centre’s account by the government in a significant extent delayed the suspended complex restoration process.

However, there are some positive examples of a number of buildings which have been restored after privatization by their new owners. Among them are buildings at 80 Komsomol'skaya Street, 7b Kim-Yu-Chena Street, 60 Dzerzhinskogo and others. One of the important conditions for performing the restoration work is the following: all the procedures stipulated in the law regarding the owner’s interaction with the government body for cultural heritage objects safety on issues, related to getting permission to perform the restoration work, choosing the restoration organization and organizing the work are under the government body’s supervision.

It should be noted, that there are some cases in which cultural heritage objects were not acquired not to bring them to their original appearance through restoration, but to destroy them and build on their place modern buildings. The buildings at 85 Frunze, 11 Amurskiy bul'var, 69 Dzerzhinskogo, 23 Kim Yu Chena and some other objects of wooden architecture have been destroyed by that way. 

There’s a difficulty of not getting enough funds for restoration of the residential building with privately owned quarters. There are many large residential buildings in Khabarovsk under the state protection, built in the late 1920s and early 1930s in the constructivist style as well as the pre-war and after-war soviet neoclassical buildings. Almost all of the quarters in the buildings usually are privately owned. For instance, among 83 cultural heritage objects in Komsomol'sk-on-the Amur the most part of them is residential building, 80% of which are owned by the citizens. The buildings located in the central part of the city, they have a high level of comfort and high-prices. The commercial buildings usually are owned by legal entities, those are capable to finance the work on belonging to them cultural heritage objects safety. On the other side, the most citizens owning the residential buildings those are the cultural heritage objects as a rule have no ability. As it is noticed above, the legislation provides forced withdrawal of culture heritage objects from the owners who don’t fulfill their obligations on the objects safety. The procedure is used quite rarely in practice, especially with the residential objects those are owned by citizens, because after objects withdrawal a question about providing the citizens with new living quarters arises. The problem could be solved by purchasing the objects from the citizens by a private investor for further restoration and commercial usage. However, it’s not always possible to adapt a residential building for commercial purposes and it’s very likely to encounter an unwillingness of the owner to sell his or her property or demanding too high price for that. Another possible way of overcoming the problem is making a government program for resettlement from dilapidated residential buildings those belong to the category of the cultural heritage objects.

One of the difficulties for the cultural heritage objects owners in practice is the prohibition of changing the original appearance of the objects during repair.    

The limitation on the possession, the use and the disposal of the cultural heritage objects along with the obligation to bear the burden of maintaining them can make significant problems for the owner. There are few cases in which the legitimacy of  some buildings recognition as  cultural heritage objects is challenged on the ground of its wrong identification. The monuments of culture and history are identified by the name, which includes its original usage and the owner, date of building and its address. The information is included in the list of the culture heritage objects approved by the act that put them under state protection [6] [7]. 

At the first time the list of cultural heritage objects of Khabarovsk territory was enacted by the Decision of the Executive Committee of the Khabarovsk territory Soviet of working people February 14, 1957 No. 65 “About the protection of the historical-revolutionary and archeological monuments of Khabarovsk territory” [8]. Since that time, 10 acts clarifying and expanding the list have been issued. The latest act is the Decree of the Legislative Duma of the Khabarovsk territory of February 11, 1998 No. 46 “Approval of the list of the monuments of history and culture of regional importance protected by the state” [9]. The list has a lot of inaccuracies, because of various reasons, like misspelling names, wrongs dates of the building and addresses of cultural heritage objects. Most of the information in the list doesn’t match archival documents; cultural heritage objects passports and information boards. Especially, the most characteristic problem rose regarding the registration of cultural heritage objects in Russian cultural heritage Register list started in 2002. The registration process is based on the information in the acts, those put the monuments of culture and history under the state protection. In order to avoid a danger of filling the register with false information about the registered objects, it’s necessary to expand the range of information data sources about cultural heritage objects derived from including the results of the historical and culture expertise on the cultural heritage objects.

There's a problem of ownership rights distinction on the monuments of arts and history between the federal government, the government of the Khabarovsk territory and the municipal government. Besides, there’s no legal division of ownership rights on the objects of archeological heritage. The paragraph 3 Article 49 of the Federal Law 73-FL establishes just the common rule that the objects of archaeological heritage, as well as all archaeological things lying on the ground, in the ground or under water, are state-owned. 
The contemporary Russian legislation in the sphere of cultural heritage objects protection is still on the beginning stage of its development.  The Federal Law 73-FL should be amended because some parts of it are inaccurate or stand in contradiction to other legislation. In particular, paragraph 7 Article 48 of the Federal Law 73-FL establishes that, concluding the contract of sale, the lease agreement or any other contract, which involves furnishing the cultural heritage object in possession or in use to the one of the parties, the contract shall contain the obligation for the person who takes cultural heritage object in possession or in use to observe the requirements of the law and other legal acts on protection of the   cultural heritage objects safety as one of its essential terms. According to the mentioned paragraph if there is no such term in the contract, the deal shall be regarded as insignificant. The rule contradicts to the Article 432 of the Civil Code of the Russian Federation, which establishes: that in case of the absence of one of the contract’s essential terms, the deal shall be recognized as not concluded [10]. This fact leads to wrong attempts of the parties in the court to apply to the contracts that shall be recognized as not concluded, the regulations on invalidity of the insignificant deal.
The Federal Law 73-FL has been amended since 2014 by adding the Article 47.6, which establishes fundamentally new requirements for forming the protection obligation to ensure the preservation of the cultural heritage object by its owner. According to paragraph 9 of the mentioned article the federal body for cultural heritage object safety establishes a form of the protection obligation and the procedures of its preparation and confirmation by the owner. However, until now, the decree regulating the issues has not been issued yet. It prevents the activity of regional agencies for protection of cultural heritage objects.
The legal norms for privatization of the cultural heritage objects need an improvement. The fulfillment of the obligation to safe cultural heritage object by the new owner should be secured by additional guarantees. The non-discharge or an improper discharge of the obligation may be caused by the lack of experience or funds that are required to perform repair and restoration work therefore it’s worth adding additional requirements for potential tender participants in the Article 29 of the Federal Law of December 21, 2001 No. 178-FL “About privatization of state-owned and municipal property”. Tender response should be rejected if the tender participant has unpaid tax debts or is under bankruptcy proceedings. Furthermore, it is also appropriate to establish the cost, quality and duration of the future repair and restoration work as the most important criteria for choosing the tender winner.
The government activity on cultural heritage objects safety has many different aspects, and thus requires a complex, inter-branch regulation. Positive results in the field can be achieved only through wide interaction between the Government and the Civil society.  The further improvement of federal and regional legislation is based upon a full and critical consideration of the government experience in Russia and the other countries.
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