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To the question of subjective party of the formal elements of criminal pollution of waters

The article deals with the subjective side of criminal pollution of waters (Art. 250 of the Criminal Code). Currently, the literature and the practice of the Criminal Code there is no common understanding of mental attitude of the perpetrator to the committed crimes. This situation distorts the proper application of the article providing responsibility for the water pollution. On the basis of the scientists’ opinions and the judicial practice the author concludes about the subjective side of the criminal pollution of waters.

В статье рассматривается вопрос субъективной стороны преступного загрязнения вод ( ст. 250 УК РФ). В настоящее время в научной литературе и практике применения уголовного кодекса отсутствует единое понимание психического отношения виновного лица к совершаемому преступлению. Это обстоятельство искажает правильность применения статьи, предусматривающей ответственность за загрязнение водных объектов. В статье на основе исследования мнений ученых и судебной практики автором делается вывод о субъективной стороне преступного загрязнения вод.
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The subjective side of a crime is an obligatory element of any corpus delicti and is a subject to obligatory establishment in the course of investigation of a criminal case about the committed crime. However in some elements of crimes from the contents of criminal precept of the law not clearly, what form of guilt for this crime the legislator determined, criminalizing the corresponding public and dangerous behavior. One of such norms is the article 250 of the Criminal Code of Russian Federation (further CC of RF) providing criminal liability for the pollution of waters.

Due to the lack of legislatively consolidated fault forms in these elements in the theory of criminal law there is no unity of opinions on its subjective party. A.Yu. Filanenko systematized the main positions about the subjective party of the Art. 250 of CC of RF:

1. The direct intention at the commission of crime, provided by p.1 of the Art. 250, is directed on the act commission, indirect – concerning the consequences. If the intention directed on causing essential ecological harm takes place, we have a crime against the public and state security or against the world and the safety of mankind.

2. Concerning the act – a straight, the indirect intention, and concerning the socially dangerous consequences – imprudence in the form of levity or negligence is more rare.

3. The specified crime is characterized by any form and a type of guilt [1, p. 75 – 76].
It is necessary to support the point of view of V. N. Kudryavtsev who claimed that "… it is necessary to resolve the question about a fault form every time by interpretation of the law" [2, p. 85].

Considering a guilt form of the part 1 of the Article 250 of CC of RF as a material element, it is necessary to focus attention on the relation of the person to the consequences specified in a norm. The complexity is in double consequences in the article disposition. However the public danger of this crime contains in the consequences of the second plan. Therefore it is necessary to determine the guilt by the relation of the person to these consequences.

As it was noted above, some authors consider that the specified crime can be committed with any form and a type of guilt. The direct intention assumes understanding by the person of public danger of the act made by him, anticipation of the opportunity or inevitability of the coming of socially dangerous consequences and desire of their coming. The strong-willed element of direct intention is characterized by a desire of coming of the socially dangerous consequences.

The anticipation by the person of socially dangerous consequences of the action or inaction means that the subject realizes at least in general the development of a causal relationship, actual consequences which can or have to be caused by the made act. Making pollution of waters, the person hardly aspires to the consequences which are specified in a disposition (to causing essential harm to the animals or flora, fish stocks, forestry or to the agriculture). In that case consequences would be a target of a crime, and the pollution of waters would act as a way of its achievement as a desire as the element of intention consists in aspiration to the consequences which are perceived as necessary for satisfaction of the felt requirement. These consequences can act for the guilty of one of the following qualities: 1) ultimate goal; 2) intermediate link on the way to the achievement of ultimate goal; 3) means of achievement of the purpose; 4) inevitable accompanying act element. But the most important that the person aspired to these consequences and perceived them as necessary.
As the practice shows even if the crime is committed deliberately, the purpose of made actions often is a need to get rid of production wastes, harmful substances and thus to avoid the accompanying material inputs. Thus, the person doesn't aspire to the criminal consequences but only assumes the possibility of their coming that testifies to commission of a crime with the indirect intention.

Correctly E.V. Ovcharenko writes: "… it is possible to recognize existence of a direct intention in the actions of the criminal in some structures of ecological crimes (for example, the Article 258 – 260 of CC of RF, etc.). At the commission of criminal pollution of waters an existence of guilt in the form of direct intention can hardly be found possible. The purpose of the criminal pollution of waters commission, as a rule, a need to get rid of production wastes is " [3, p. 93 – 94]. Other scientists also consider that for the majority of the elements of ecological crimes the direct intention isn't characteristic [4, p. 217].

In the presence of direct intention concerning the consequences of action of the perpetrator it is necessary to qualify under the other articles of CC of RF: by the presence of the answering purpose – according to the Article 281 of CC of RF or according to the Article 358 of CC of RF, in case of infliction of harm with direct intention to agriculture – according to the Article 167 of CC of RF. In general, as the practice shows, the most often considered types of crimes are made on imprudence [5, p. 67 – 69].

In general, it is necessary to support the opinion that the crime provided in p.1 of the Art. 250 of CC of RF can be made with any form and type of guilt. In judicial and investigative practice the examples of direct intention at a commission of the analyzed corpus delicti don't meet, however, theoretically this norm doesn't exclude it. Therefore it would be wrong to limit the considered elements only by the indirect intention as it is offered by some scientists.
The error of the person generated by a carelessness which entailed infliction of harm to the interests of the society protected by the criminal law and in some cases provided by the law – the created danger of causing such harm is always the cornerstone of a careless crime. But the main thing, that the person realized the actual signs of situation of the made actions and changes in the outside world made by them, their social sense, value for the society. When the reflection (consciousness) in general is absent, as at negligence, the main thing that the person had an opportunity to realize them and to expect their harmful result. It is just characteristic for the cases of pollution of waters. For example, when the technical object with the outdated or imperfect system of cleaning of waste in hope on avoidance of the harmful consequences is exploited.

At commission of a crime by levity the legislator doesn't specify in the formulation of levity on understanding by the perpetrator of public danger of the made actions. However it is necessary to recognize that the person understands their socially mean character as seeks to avoid them. Therefore at the careless criminal pollution of waters it is possible to claim that the person realizes public danger of the made actions. According to the principle of subjective imputation when understanding-faced the actual circumstances and anticipation of consequences of the actions, the person has to be the subject to criminal liability [6, p. 61].
So, for example, 15.11.1999 B., the driver of Sindinsk LZP, transporting diesel fuel of 500 liters on the “Kamaz” car, on the 103rd kilometer of the Lidoga – Vanino road in a result of considerable excess of admissible speed on this section of the route didn't manage to drive owing to what the car turned over in the Bezymyannyi inflow of the river Anyuy. As a result of accident diesel fuel poured out from the capacity in a reservoir. Driver B. explained that realized the possibility of coming of the consequences in a form of capsizing of the car as a result of speed excess and as he moved on the route passing across the coast of a reservoir, understood that as a result of accident fuel can get to a reservoir, however, counted on his professionalism as a driver he works the long time [7].

Distinction with the indirect intention consists in a degree of confidence of the person in the not coming of harmful consequences as at the indirect intention the person counts on any circumstances in general, without having the concrete bases on such situation, and at levity the person counts on quite certain circumstances.

So, from 29.11.2005 to 04.12.2005 in an engine room of OSK JSC “Svobodny-Vodokanal” of the Svobodny city of the Amur region the pump of the air supply of clearing system was switched-off. Dumping of water after the passing of cleaning was carried out directly in the Zeya River. During shutdown of the pump the water dumped from the JSC “Svobodny-Vodokanal” passed only the mechanical cleaning as the main units of clearing system were stopped. In total for the specified period about 350 thousand m ³ of the crude waters were dumped therefore there was a pollution of the bed of the Zeya River. Master of the site F. explained that the clearing equipment is old, and he decided to disconnect it independently for repair without notice of the relevant services and administration of the organization. It is impossible to redirect the dumped waters on the adjacent clearing hospitals as with a sharp increase in loading they would fail. He understood that the dumped waters are dangerous to the nature and the person, but hoped that the dumped waters, having dissolved in the Zeya River, won't cause damage to the environment and the people, as the water in-taking constructions of the Svobodny city are located above on a current. That below the settlements are located he knew, but hoped for insignificant pollution of the Zeya River as a result of dumping of the crude waters [8].
In this example it is obvious that F. didn't count on the concrete circumstances which can prevent coming of the criminal consequences, and hoped for abstract possibility of their prevention. Therefore the subjective party of the actions made by him is characterized by an indirect intention.

Part 2 of the Article 250 of CC of RF provides consequences in the form of infliction of harm to the health of the person. The legislator didn't specify in it guilt form unlike of the third part of the same article in which only the careless form of guilt is provided. Lack of an accurate legislative position concerning a fault form in the qualifying signs of the considered corpus delicti generated a set of opinions in the literature about it.

The scientists are right considering that harm to the health of the person in the considered crimes can deliberately be done and on imprudence [9, p. 28]. These consequences are most often connected with the activity of legal entities. The situation at which the enterprises deliberately violate the established rules is possible, seeking to avoid material inputs on neutralization and recycling, realizing that such actions can entail harm to the health of the person. Thus, it is obvious that to these consequences perpetrators have no aspiration, and there is indifferent attitude towards them.

Restriction of the part of the second Article 250 of CC of RF only with a careless form of guilt still because the Resolution of the Plenum of the Supreme Court of the Russian Federation No. 21 of 18.10.2012 is illogical. "About application by the courts of the legislation on responsibility for violations in the field of environmental protection and environmental management" explains that under the harm to the health of the person needs to understand causing as infliction of heavy, average weight or a little harm to the health, without specifying thus a guilt form. In CC of RF thus only one careless corpus delicti against the health of the person – causing heavy harm to the health is criminalized. Limiting the possibility of accountability to a careless form of guilt, causing a lung and average weight of harm to the health of the person is excluded from qualification of the actions as criminal as such consequences aren't criminalized. Therefore correctly specified the Plenum of the Supreme Court of the Russian Federation in the resolution that "… the crimes provided by the Article 246, p. 2 of the Article 247, p.1 of the Article 248, p. 1 and 2 of the Article 250 of CC of RF, can be made as deliberately, and on imprudence".
It is only necessary to note that p. 2 of the Article 250 of CC of RF covers only careless causing heavy harm to the health of the person and deliberate causing a little harm to the health. In a case of coming of the consequences in the form of heavy and average weight of harm to the health, caused deliberately, according to the rules of qualification of action of the guilty, it is necessary to qualify in addition according to the Articles 111 – 112 of CC of RF. 
From the above said it is possible to draw a conclusion that unfairly to narrow the subjective scope of the Article 205 of CC of RF only with one form and the more so a type of a form of guilt. Otherwise, the considerable part of criminal actions of the perpetrators connected with the pollution of water objects will be excluded from the sphere of qualification. Subjective party of p. 1 and 2 of the Article 250 of CC of RF is characterized by both deliberate and careless forms of guilt. The only condition of the accounting of such legislative approach at a criminal and legal evaluation of acts of the perpetrator is a need of qualification on a set with the crimes against the identity of pollution of waters at a deliberate form of guilt, except for the cases of causing a little harm to the health of the victim.
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