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The investigator's discretion by qualification

causing death on an imprudence

This article is devoted to the questions of qualification of causing death on imprudence (Art. 109 of the Criminal Code of the Russian Federation), evaluation of the subjective party of a crime. On the example of concrete criminal case by the author basic elements of the corpus delicti provided by are analyzed the 2nd part of the Article 109 of the Criminal Code of the Russian Federation (further CC of RF). The author is solidary with the other researchers that the subjects of discretion in the criminal law (application of the criminal legislation) can act the body of inquiry, the chief of division of inquiry, the investigator, the head of investigative body, the investigator, the prosecutor, the court. Activity of these subjects is always dressed in a procedural form as their decisions on application of the criminal law are fixed in the procedural acts.
Статья посвящена вопросам квалификации причинения смерти по неосторожности (ст. 109 УК РФ), оценке субъективной стороны преступления. На примере конкретного уголовного дела автором проанализированы основные элементы состава преступления, предусмотренного ч. 2 ст. 109 УК РФ. Автор солидарен с другими исследователями в том, что субъектами усмотрения в уголовном праве (применения уголовного законодательства) могут выступать орган дознания, начальник подразделения дознания, дознаватель, руководитель следственного органа, следователь, прокурор, суд. Деятельность этих субъектов всегда облачена в процессуальную форму, так как их решения по применению уголовного закона закрепляются в виде процессуальных актов.
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According to the Article 8 of CC of RF, the basis for criminal liability is commission of the act containing all signs of the corpus delicti provided by the Criminal Code.

At the same time, officially only the law enforcement official is authorized to decide, whether there is in acts of this or that person a corpus delicti and therefore to qualify the acts of such persons. At implementation of the powers of the office law enforcement officers at discretion resolve the questions connected with existence or lack of the evidence, sufficiency of proofs in the criminal case etc.

In definition of a standard basis for implementation of discretion in the criminal law Yu.V. Gracheva focuses attention on the legal norms which the author calls also the means of legislative methods [1, p. 24].

D. A. Parkhomenko writes: "… Speaking about the forms of expression of the basis for possibility of implementation of discretion in the criminal law, at last, it is necessary to recognize that such opportunity is present at application of practically any forbidding or binding norm instruction of the Special part of CC. Thus, existence of such opportunity is explained by two factors: first, use in a criminal and legal ban in a number of cases of estimated concepts at the characteristic, as a rule, object or subject of a crime and the objective side of a crime; secondly, existence alternative by types of punishment and the sanctions which are rather determined by the amount of punishment. Disregarding in this case an assessment of such standard basis for discretion of the law enforcement official …" [2, p. 39 – 40].

According to T.A. Suleymanov, the subjects of discretion in criminal law (application of the criminal legislation) can act the chief of division of inquiry, the investigator, the head of investigative body, the investigator, the prosecutor, the court, the body of inquiry. Activity of these subjects is always dressed in a procedural form as their decisions on application of the criminal law are fixed in a type of procedural acts [2, p. 44].

Results of the conducted by D. A. Parkhomenko research say that only 24% of public prosecutor's workers and 11% of judges as the subjects of discretion in criminal law called the body applying the criminal law; only the court — 72% and 83%, respectively, about 10% of respondents found it difficult to answer this question [2, p. 45].

On the example of one of criminal cases we will consider, in what way there is discretion by the investigator of various questions arising at investigation of the concrete criminal case.

On May 15, 2015 the head of the Northern inter-district investigative department of Khabarovsk of SU of SK of Russia across the Khabarovsk territory brought criminal case No. 231340 on p.2 of the Article 109 of CC of RF upon the death of the condemned T. 

In criminal case there is a little contradictory conclusion of a forensic medical examination.

From April 27, 2015 follows from the conclusion of a forensic medical examination No. 060: first, diagnosis of T. wasn't put, and, secondly, outstanding consultations of the oncologists couldn't have any essential impact on the course of oncologic process. 

At the same time, the medico-legal commission of experts deems it appropriate to specify that between an immediate cause of death of the patient and lack of its hospitalization in a specialized hospital during the period since November 26, 2014 there is a direct relationship of cause and effect.

In the conclusions of a commission of experts the evaluation of actions of the medical personnel of KGBUZ KKTsO (Khabarovsk) in respect of completeness and quality of the conducted examination, its timeliness and the appointed treatment isn't given.

As a result, the paramedic of FKUZ MSCh-27 of FSIN of Russia across the Khabarovsk territory S. is brought to trial, who took all exhaustive measures for hospitalization the condemned T. in the Regional Clinical Center of Oncology (RCCO), namely – eight times personally took out him with an escort to the oncology center, from them the last time on January 21, 2015 already being in holiday. 

To the actions of doctors of KKTsO on which hospitalization depends, the criminal and legal evaluation isn't given by the investigator. 

Besides, the subjective part of the corpus delicti provided in the 2nd part of the Art. 109 of CC of RF wasn't taken in attention. The paramedic S. made all possible from her for hospitalization of T., but it remained unaddressed again. According to the Article 5 of CC of RF the person is a subject to criminal liability only for those socially dangerous actions (inaction) and the come socially dangerous consequences concerning which his guilt is ascertained.

Now the criminal case considered by us is in production of the investigator and soon will be directed to the court. The final decision on the case in questions of qualification, sufficiency of proofs and so on will be accepted in a court.

Thus, the questions of guilty or not guilty of the person brought to trial will be given to the discretion of a court.

We consider necessary to consider the criminal and legal characteristic of causing death on imprudence.

Causing death on imprudence by the existing criminal legislation of the Russian Federation isn't considered a murder. 

We agree with G. N. Borzenkov that the use of broader concept of the Art. 109 of CC of RF allow operate freely with this norm in the cases of careless deprivation of life of the victim in the course of implementation by a guilty professional activity at the violation of any safety rules (if there is no special norm in CC) [3, p. 160].

The object of considered crime is a human life. The objective party of a crime includes the act (in the form of action or inaction), a consequence in the form of death of the victim and a causal relationship between them. On a construction the structure material is considered ended at the time of occurrence of death of the victim. Most often this crime is committed in the form of active actions. Much less often the death is caused by inaction. In the latter case often take place so-called "delicts of omission" [4, p. 154]. For example, the nurse "on forgetfulness" doesn't give seriously ill diabetes insulin in time and that dies.

The subjective party is characterized by existence only of a careless form of fault both by levity, and by negligence (Art. 26 of CC of RF).

Causing death admits perfect by levity if the guilty expects possibility of deprivation of life which was injured as a result of the actions (inaction), but without the bases, sufficient to that, self-confidently counts on prevention of such consequences.

Causing death admits perfect due to negligence if the guilty doesn't expect possibility of the occurrence of death which was injured as a result of the actions (inaction) though at necessary attentiveness and foresight had to and could expect its coming.

Conclusion about, whether there was a causing death careless or casual, has to be made on the basis of careful analysis of actions of the person and all situation [5, p. 3 – 4].

The preliminary analysis of qualification which is carried out by us on the criminal case brought upon the death of T., says that the requirement of Judicial board for criminal cases of the Supreme Court of the Russian Federation isn't always considered in the activity of investigative divisions or certain investigators.

Causing death due to negligence borders on a case (incident), that is innocent infliction of harm (Art. 28 of CC of RF) when the person not only doesn't expect possibility of occurrence of death, but based on the circumstances of a case shouldn't and couldn't expect it. As an incident it is necessary to recognize also situations when the person expects possibility of causing death to other person and undertakes with due care, validity and foresight all necessary measures for prevention of its coming, but the death nevertheless occurs for the reasons, from it not dependent. By the same rules it is necessary to evaluate cases when the person, though expected possibility of causing death to the victim, but couldn't prevent its coming because of discrepancy of the psycho-physiological qualities to the requirements of extreme conditions or because of psychological overloads.

In p.p.2 and 3 of the Article 109 of CC for the first time is put responsibility for the qualified and especially qualified types of causing death on imprudence. The discussion is about such careless infringement of human life when the death is caused owing to inadequate execution by guilty their professional duties (p. 2 of the Art. 109 of CC) to two or more persons (p. 3 of the Art. 109 of CC).

It is necessary to understand non-performance or unfair implementation of the requirements and instructions obligatory for the persons which are carrying out this or that professional activity of that the death of the victim was a result as inadequate execution by the person of professional duties.

Thus, as well as in a case of criminal violation of special rules, inadequate execution of professional duties has to assume violation only of the written norms acting at the time of commission of crime and strictly obligatory for the guilty. Disposition of the part 2 of the Article 109 of CC is formulated in such way that can send only to the existing standard instructions regulating activity of the persons occupied in this or that profession. And, if so, to all the persons made responsible for the considered type of careless causing death the certain points of concrete instructions, by them broken have to be charged with it [6].

The subject of the crime provided with p.1 of the Article 109 of CC is any sane person who reached 16-year age. The subject of the crime provided with p.2 of the Article 109 of CC – special. Representatives of certain professions, in inadequate way carrying-out their professional functions can only be. 

In the criminal case considered by us in the actions of paramedic S. isn't seen the subjective party of a crime since she took all dependent from her actions. Hospitalization of the patient T. didn't depend on her, and directly on the other doctors to which functions adoption of such decisions belongs.
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