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Complicated cases of making linguistic expertise in proceedings under the Article 152 of the Civil Code of Russian Federation "Defense of honor, dignity and business reputation"

The article considers the difficulties of linguistic expertise of controversial texts in the proceedings on defense of honor, dignity and business reputation. The practicing author reveals the basic directions of work of the expert linguist on the Article 152 of the Civil Code of Russian Federation. The article analyzes different forms and methods of linguistic expertise of texts: (lexical-semantic analysis, and others.). The author analyzes the most typical mistakes while carrying out this type of expertise on the Article 152 of the Civil Code of Russian Federation and points out different ways of excluding these errors.

Статья посвящена трудностям производства лингвистической экспертизы спорных текстов в делах о защите чести, достоинства и деловой репутации. Автор-практик на примерах конкретных дел раскрывает основные направления работы эксперта-лингвиста по ст. 152 ГК РФ. В статье проанализированы формы и методы лингвистической экспертизы текстов (лексико-семантического анализа и др.). Автор исследует частотные ошибки при назначении и производстве экспертиз по ст. 152 ГК РФ и указывает пути устранения данных ошибок. 
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There are a lot of nuances, subtleties that must be considered when the appointment and conduct linguistic research and expertise in the Article 152 of the Civil Code of Russian Federation "Defense of honor, dignity and business reputation". The concepts of "honor", "dignity", "reputation" close and connected with moral categories. Here's how to interpret the concept of modern philology: "honor – 1. Worthy of respect and pride, integrity and ethical principles of the personality. To hurt someone’s honor. 2. Good reputation, good name. The honor of the family. Honor brand name "[1]. "Dignity – 1. Positive quality, the positive side of somewhat. Dignity of the new project. 2. The consciousness of their human rights, their significance, moral values and respect for their confidence; outward manifestation of such respect. Self-esteem" [2]. "Reputation – to create a common view about the merits and demerits of someone’s reputation. Disparaging someone’s reputation" [3]. Reputation depends on the person himself, as formed on the basis of his behavior. Reputation is conquered in the work, apparently, so was put such a concept as goodwill. The carrier of goodwill can only be a subject – a manufacturer of material goods (goods, services, works).

Goodwill – the civil term, it represents a very concrete concept. According to the decision of the Supreme Court on February 24, 2005, goodwill could not have civil servants such as, for example, prosecutors, deputies, etc. The bearer of the honor and dignity can be any person: Resolution of the Plenum of the Supreme Court on February 24, 2005 № 3 "On judicial practice in cases on protection of honor and dignity of the citizens and business reputation of citizens and legal entities"[4]. 

Expert linguist should be guided well in a number of concepts, such as "Message of negative information about a person"; "Value judgments (saying)"; "Factual statement"; "The public nature of the dissemination of information"; "Defamatory statements"; "Indecent form of expression" and others.

The great experience of expertise on the basis of determinations of the courts to make a linguistic forensic expertise, inquiries of lawyers, businesses and individuals have accumulated by the Guild of linguistic experts on documentary and informational disputes (GLEDID).

GLEDID – the Russian non-governmental non-profit organization, state registration certificate of the Ministry of Justice in Moscow from 15.02.2001 № 14127. Its members work in 26 regions of the Russian Federation. The permanent chairman of the Guild – doctor of philological sciences, professor, academician of the Academy of Natural Sciences Mikhail Viktorovich Gorbanevskiy, master of the Russian legal linguistics believes that in the complex cases for the examination of the disputed text should be used the commission examination, which is carried out by 2 – 4 expert with a degree in Russian philology .

Obviously: all forms of human dignity should be outlawed. The right to honor and dignity corresponds to the duty of the general public to refrain from brutality, degrading statements of the contempt for people. Public danger of the crimes against honor and dignity lies in the fact that the lack of respect for a person and violation of his moral values harms not only the particular victim, but the society as a whole.

The complexity of making expertise under the Article 152 of the Civil Code of Russian Federation "Defense of honor, dignity and business reputation" caused by a number of objective and subjective factors. One important objective is that the majority of information dispute over the evaluation of the content of an article published in the media, due to the realization of the right of the journalist to the freedom of opinion with the need to publish critical material relating to the officials of the government and administration of high rank. We must not forget that everyone is entitled to their own opinion, which is guaranteed by p. 1, Art. 29 of the Constitution of the Russian Federation. No one can be forced to change his opinion (p. 3 of the Art. 29 of the Constitution of the Russian Federation) (Resolution of the Plenum of the Supreme court on February 24, 2005 № 3, Moscow, February 24, 2005 «On judicial practice in the cases of defense of honor, dignity and business reputation of the citizens and legal persons»).

The experts linguists working in a legal field with the Union of Russian Journalists, the Glasnost Defense Found set the same goal: to improve the corporate reputation of the media, increasing the culture of the society in general and of speech of the Russians, in particular, etc. The expert must be independent and reflect in the conclusions of expertise the objective point of view. To achieve this, the expert linguist must be a professional in the field of philology and to abide scrupulously and use modern techniques of making expertise.

The author of this article has participated in the production of commission and complex expertise of different levels of complexity, including those related to the claims for protection of honor, dignity and business reputation of the media and journalists, so knows, that attempts to exert pressure on the forensic expert, from the plaintiff, the victim, sometimes imaginary, and from representatives of the media happen often. How to be in the case if the claimant – the official and demands solution to the dispute in his favor, and the media promise in an unfavorable to them running out «to tell about the author of expertise so that he will not hold no longer not only the expertise, and the dictations at school to examine»?

Firstly, it should be explained to the interested sides that production methods are objective expertise of the text as well as a test for school chemistry class, which is carried out by the means of litmus test: expert reveals the meaning of the word, grammatical forms on the basis of dictionaries and reference books of the modern Russian literary language. Whoever took the study, vocabulary and grammar do not adapt to the customer, so the results will be identical.

Secondly, we must remember that in the expertise could not be confined to one source: it is necessary to compare multiple database, find the general properties of language phenomena, such as the presence of a negative assessment, expressed indecently taking into account the context.

Third, do not forget the Russian proverb that "one head – well, while two – better", that is, if possible, stating the need for appointment of a commission examination (2 – 4 expert linguist) and even the complex, to participating in which the specialists from different fields of knowledge are attracted. Successful are the complex psycho-linguistic expertise to assess the impact on recipients (listeners, readers, viewers) of a text, statements, material in those cases where in addition to the verbal there is a visual component, such as photos, collages, videos and so on, providing additional psycho-emotional impact on the recipients of information.

Fourth, the Guild of linguistic experts on documentary and informational disputes (GLEDID) practiced the giving of research and expertise in the other region of Russia, away from the place of residence and work of an expert. We have already mentioned that the members of the Guild are working in 26 regions of the Russian Federation, and the board of GLEDID decides to give the material to the concrete member of GLEDID, protecting the rights of an expert. Obviously, if the expert (specialist) is not bound by a common territory, acquaintances, and so on with the defendants in the case, he has no interest in favoring one of the sides.

In the Far-Eastern Federal District the practice of appointing research and expertise on the controversial text media in the neighboring regions of Russia has developed, such as the Khabarovsk experts got the case from the courts of general jurisdiction, arbitration courts of the Amur region, Primorsk territory, the Jewish autonomous region, Yakutia (Sakha). This is a positive experience that deserves attention and spreading.

The subjective aspect of difficulties in making of the expertise under the Art. 152 of the Civil Code «Defense of honor, dignity and business reputation» is the lack of knowledge of a specialist or an expert of the latest techniques, work is carried out with the old dictionary, released in the middle of the last century and do not reflect the current state of the Russian literary language, not taking into account the new values (often rude and abusive), arising from the words, phrases and expressions of the past half century.

The methodical literature for making of linguistic expertise determined that the diagnostic signs of insults in understanding of the criminal law are:

1. Giving of negative information about a person.
2. The attribution of negative information to a particular person.
3. Factual character of negative information.
4. Public nature of the dissemination of information.
5. Discrediting character of this information (i.e., expressed in a language form pointing of violation of the concrete moral norms or

laws).
6. The information (and not subjective and emotional) goal of the message.
7. Vulgar (that is obscene) form of expression.
8. Generalized negative characteristics of the recipient.
9. The availability of proven intent to insult.
10. The discrepancy of negative details of reality, reported about the person or the organization [3].
Invariably important question of the offensive statements. In the vocabulary of the modern Russian language are many words, the use of which in relation to a specific person, as a rule, is offensive.

These ranks include the following words:

1. Words and expressions indicating antisocial, socially condemn activities: a swindler, a crook.

2. Words with pronounced negative evaluation in fact is a part of their basic semantics (meaning), also referred to the social condemn activities of the person or position of the characterized person: a racist, a traitor.

3. The names of some professions that are used in a figurative sense, is usually negative: an executioner, a butcher.

4. Zoo-semantic metaphors describing animals and emphasize the negative characteristics of human stupidity (donkey), clumsiness (cow).

5. Verbs with the condemning meaning or direct negative assessment: to steal, to grab.

6. Words containing expressive negative assessment of human behavior, characteristics of his personality and the like, without regard to the direction of particular activity or position: a scoundrel.

7. Euphemisms (words substituting the rough, discordant expression of neutral equivalents) for the words of the first category (see. Above), preserving, however, their negative-evaluative: a woman of easy virtue.

8. Specially negative-evaluative punning words: commies etc.

9. Expressed indecently names of impurities, accusations of illegitimacy, the names of intimate relations, names of genitals.

10. Odious comparisons with the historical figures, with the objects and plants (oak, a tree stump) and cynical touch to the body, spitting, obscene gestures, and so on.

11. Abusive xenophobic nicknames, i.e., swearing, insulting a foreign nation. In the Russian-language practice, first of all, "Jew", "Jewess", "Jewry", "chock", "black" and others [4].

As for the specific cases of production of linguistic expertise for defamatory articles it should be indicated an increase in the incidence of offending in a special way described in detail by A.N. Baranov. The expert identifies as a method of speech influence "smearing" or introduction in the negatively evaluated context / associative array. "The essence of this technique of speech influence lies in the fact that the object X is mentioned in the context of negatively assessed the activities or events ... In this case, the reader (wider - the recipient of speech influence) carries a negative evaluation on the X, even if X is nothing negative openly says.

This exposure technique is a variant of a more general acceptance speech influence, it is widely used not only in the texts of the media, but also in advertising"[5].
In the practice of linguistic researches and examinations for 2014 and incomplete 2015 repeatedly met the cases of disputes connected with violation of requirements of the corporate codes, for example, of the Code of ethics of the public prosecutor's worker of the Russian Federation. These cases were connected with honor and dignity protection, and their investigation – with the use of linguistic knowledge. 

Experts observe "seasonality" of some categories of cases. So, the number of claims to mass media for the Art. 152 of the Civil Code of the Russian Federation "Protection of honor, dignity and business reputation" traditionally increases by preparation and carrying out the election campaigns when attempts to show "the skeletons in cases" of the persons nominated on replacement of these or those positions are carried out. Upon termination of the elections activity recession of "soldiers of information wars" is fixed. 

At repartition of the sales markets or appearing of new firms and the rival companies they are met quite often by volley "from the tools of large caliber" – negative diffamatsionny publications in mass media, including – electronic those who occupied these niches long ago. On these facts inspections are also carried out and linguistic researches, and in a case of ajudicial resolution of conflict – expertise are appointed.

In order that mass media looked adequately, upheld the reputation, the course of Linguistic safety of journalistic activity is recommended to the journalists. This course in different variants is given about 10 years by the specialists of leading educational institutions of Russia who are carrying out preparation of journalistic personnel. The course of linguistic safety is also useful to the public civil and municipal servants, lawyers, linguists-translators. 
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