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Terminology ratio of the labor conflict and service dispute in the internal Affairs bodies

The article considers the correlation of the terms " labor dispute" and "service dispute in the internal Affairs" in science and jurisprudence. The authors note that the regulation of public-service relationship differs from labor in that the participants generally have different scope and focus of power. The term "state service in bodies of internal Affairs" has not yet found wide application. The analysis of the terms "service dispute in the internal Affairs bodies" and "labor dispute" has the undoubted value of the relative linguistic representation of scientific theories associated with the expression of numerous conceptual structures of thinking that are activated in the process of creation and development of the theoretical framework of the service in bodies of internal Affairs. However, evidence of a semantic coincidence of the concepts of "labor dispute" and "service dispute" is not available. The most correct in terms of theoretical and practical legal discourse is the use of the terms "service dispute in the internal Affairs bodies" or "service-labor dispute".

В статье рассматривается соотношение терминов «трудовой спор» и «служебный спор в органах внутренних дел» в науке и судебной практике. Авторы отмечают, что регулирование государственно-служебных отношений отличается от трудовых тем, что их участники, как правило, наделены различными по объему и направленности властными полномочиями. Термин «государственная служба в органах внутренних дел» пока еще не нашел широкого применения. Анализ терминов «служебный спор в органах внутренних дел» и «трудовой спор» имеет несомненную ценность относительно лингвистического представления научной теории, связанного с выражением многочисленных концептуальных структур мышления, которые активируются в процессе создания и развития теоретической базы службы в органах внутренних дел. Однако оснований говорить о семантическом совпадении понятий «трудовой спор» и «служебный спор» не имеется. Наиболее корректным в рамках теоретического и практического юридического дискурса представляется употребление терминов «служебно-трудовой спор в органах внутренних дел» или «служебно-трудовой спор».
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In accordance with the Federal law "About public service of the Russian Federation" law enforcement service is the Federal public service [2], which refers to professional office activity of citizens in positions of law enforcement service in the state bodies, services and institutions responsible for security, law and order, combating crime, the protection of the rights and freedoms of citizens.

It should be noted that the term “civil service in bodies of internal Affairs” has not yet found wide application. However, it is impossible not to pay attention to the undoubted value of this term relative to linguistic representation of scientific theories associated with the expression of numerous conceptual structures of thinking that are activated in the process of creation and development of the theoretical framework of the service in internal Affairs bodies [13, 14]. Most often use the term "service in bodies of internal Affairs". The service in bodies of internal Affairs of the specific nature: the employee in the name and on behalf of the state performs duties on protection of a public order, crime prevention, fight against crime. It should be borne in mind that in relation to the bodies of internal Affairs, the term "service" is used in several senses. First, to determine the nature and type of activity of employees of internal Affairs bodies (patrol, criminal investigation, outer, etc.). Second, the “service” is sometimes referred to as structural divisions of the internal Affairs bodies (e.g., personnel, criminal investigation, economic crime, financial, logistical, etc.) [12].
As officials with the authority for the implementation of the functions and tasks of the state in law enforcement, internal Affairs officers are parties to both external and internal public-service relationship, which is regulated by norms of administrative, criminal and other branches of public law, acquiring the character of state-business relations. Along with this the staff of bodies of internal Affairs on the legal position are not military and have special legal status.

Regulation of public-service relationship is different in that the participants generally have different scope and focus public authority. The current legislation is regulating the professional activities of employees of the internal Affairs bodies (Federal laws, decrees of President of the Russian Federation, decrees of the Government of the Russian Federation, orders, regulations, manuals, instructions, rules and other normative legal acts of the Ministry of internal Affairs of the Russian Federation) fully reflect the specified specifics.

With one hand regulated by the law office relations with participation of employees of the internal Affairs bodies take on the form of legal relations associated with the implementation of the right to work in the form of public service in the Ministry of interior of the Russian Federation. On the other hand, the employees of the internal Affairs bodies become participants in the specific office of labor relations regarding the use of their abilities to work, its conditions and protection, which by all indications fall under the concept of relations of wage labor. 

This dualism is determined by the history of the origin and development of the relations associated with the service in bodies of internal Affairs. So, in "the Regulation on the service of the worker-peasant militia", approved by the decree of  VTSIK and SNK RSFSR from September 28, 1925 [10], it was stipulated that the persons of ordinary and commanding structure of the police, as employees, are covered by the Labor code of the RSFSR, 1922, and published in its development regulations for individual exemptions. Thus, the internal Affairs officers to be participants in the specific office of labor relations regarding the use of their abilities to work, its conditions and safety, as well as resolve labor disputes.

Really, relationship related to the service in law enforcement have never been deprived of some part of conflict. It is advisable to pay attention to one of norms of the Federal law of February 7, 2011 № 3-FL "On police" [2] providing for the right of police service for consideration of the dispute in accordance with the legislation of the Russian Federation. This provision (paragraph 14 of part 1 of article 28), and a number of other legislative provisions concerning the legal status of a police officer, was a novel legal regulation of employee relations in the internal Affairs bodies.

In present time the legislative process in the Russian Federation is carried out on the basis of a common understanding of the meaning of the term "official dispute to the police station" (for the purposes of legal technique is also used as an abbreviation of "service dispute" [4]), which is used to refer unresolved disagreements on issues concerning the application of Federal laws, other normative legal acts of the Russian Federation in the sphere of internal Affairs and of the contract between the head of the Federal body of Executive power in the sphere of the interior or authorized by the Director and the police or a citizen, enlisting in the police Department or who were serving in the ATS, as well as between the direct supervisor (head) or immediate supervisor (supervisor) and the employee. Previously, the definition of service dispute in the police Department was not given. Moreover, the very notion, the Federal legislator has not been used. This concept of service of the dispute is largely the same as the definition of individual service dispute, used in the legislation on the civil service, where service dispute are not settled between the representative of the employer and the state civil employees or citizens entering the civil service or who were in the civil service, the differences in the application of laws, other normative legal acts on civil service and service contracts, which are stated in the body considering the individual service disputes.

On the semantic proximity of terms "service dispute" and "service dispute in the police Department" indicates their prosodic substitutability within the published departmental regulations. For example, in paragraph 12 of the Approximate form of the contract on service in the bodies of internal Affairs of the Russian Federation States: "If there is a dispute about the terms of this contract and failing agreement between the parties official dispute shall be resolved according to the procedure established by the Federal law "On service in the bodies of internal Affairs of the Russian Federation and amendments to the certain legislative acts of the Russian Federation" [5].

It seems clear etymological connection of the aforementioned concepts with article 381 of the labour code, which defines individual labor dispute, meaning the unresolved disputes between the employer and the employee on the application of the labour legislation and other normative legal acts containing norms of labor law, collective agreement, agreements, local normative act of the employment agreement (including establishing or modifying individual conditions of labor), which are stated to the authority for consideration of individual labour disputes (p.1); individual labour disputes is recognized dispute between the employer and the person who were in an employment relationship with this employer and a person willing to conclude an employment contract with the employer, in case of refusal of the employer from entering into such contract (part 2).

However, evidence to indicate semantic similarity of the concepts of "labor dispute" and "office dispute" is not available. So, part 2 of article 72 of the Federal law "On service in the bodies of internal Affairs of the Russian Federation and amendments to the certain legislative acts of the Russian Federation" are not allowed collective disputes in the police Department, despite the fact that this category is an integral part of the concept of "labor dispute" in its private-public legal sense because the right to collective labor dispute, including a strike, provided part 4 of the article 37 of the Constitution of the Russian Federation. In this case, it should be noted that such existing model approach to the interpretation of constitutional provisions is not new to Russian law enforcement practice. So, recognizing lawful restrictive application of article 19 of the Constitution of the Russian Federation to employees of the police Department are male in the provision of leave to care for a child of the Perm regional court noted that "this limitation is connected with the passage by the claimant of the service in the bodies of internal Affairs, which he had voluntarily chosen and undertaken certain limitations prescribed by it" [8].

On this basis at the present time, the courts at different levels take the position, based on a limited [7] or the subsidiary application of the provisions of the labour law relationship to service in the internal Affairs bodies [9]. 

Disputes concerning service in the Definition of Judicial Board on civil cases of the Supreme Court of Russia dated June 25, 2010 No. 43-G10-2, it was noted that if the law on service in the police Department does not regulate the procedure and terms of the treatment of police officers in the court for the resolution of other disputes arising out of relations in the service in the police Department, then in such circumstances for these relationships subject to the norms of labour legislation, in the part not regulated by the norms of the mentioned Law and these Provisions, including article 392 of the labour code, which establishes the terms applying to the court for resolution of an individual labour dispute.

This article 392 of the labour code contains provisions similar to the provisions of part 4 and 5 of the article 72 of the Federal law "On service in the bodies of internal Affairs of the Russian Federation and amendments to the certain legislative acts of the Russian Federation".

At the same time, the Federal law "About police" is frankly alien labor legal terminology, such as "wages" (V. 42), "social and labour law" (V. 31).

These circumstances allow us to conclude that the service in bodies of internal Affairs is a specific type of activity associated with employment, and includes features such as: heterogeneity on the subject composition, the grounds of appearance, content and legal nature; falls under the concept of relations of wage labor; employees of the internal Affairs bodies can participate in relations liability for damages and dispute resolution, legal regulation which are beyond the scope of administrative law and relates to the subject labor and civil procedure [11].

Also, in relation to the analyzed problem note that the right to judicial protection, guaranteed by article 46 of the Constitution of the Russian Federation, is primarily procedural. It involves the treatment of the person concerned to the court, resolution of the dispute by the court in the statutory procedure, and if necessary and compulsory execution of a court decision. In judicial practice is not always taken into account that the procedural right to judicial protection does not depend on the actual presence of the person concerned subjective substantive law and violations of his person named as a defendant, as these circumstances may be fixed by the court only after consideration and resolution of the merits. In this regard, draws attention to paragraph 1 part 1 article 22 of the Civil procedure code of the Russian Federation, stating that "the Courts hear and determine: claim cases with the participation of citizens, organizations, bodies of state power, bodies of local self-government on the protection of violated or disputed rights, freedoms and legitimate interests, on the disputes arising from civil, family, labour, housing, land, environmental and other legal relations" [1]. Here not named in disputes of employee relations which are part of the "practice of consideration of cases on disputes arising from social, labor and pension legal relations" [6]. In the judicial rhetoric actively use the term "bargaining disputes" [7,8]. Doctrinal legal side of the issue can be described, referring to the opinion of  A. Anisimov, who notes that "as in the civil procedure law there are no special rules governing the consideration of bargaining disputes involving the internal Affairs officers are subject to the General procedural rules on consideration of labour disputes" [11].

Thus, the legal category of unresolved disagreements about the conflicts associated with the service in the internal Affairs bodies, become the subject of legal, practical, and doctrinal interpretation, the results of which allow you to recognize the most appropriate and lawful use in the framework of theoretical and practical legal discourse of the terms " service-labor dispute in the internal Affairs bodies" or "the service-labor dispute".
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