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The ways of commission of fraud when receiving the means 
of maternity capital
One of the directions of criminalistic science is the establishment and studying of the ways of commission of concrete crimes. In this article the main approaches to understanding of a way of crimes commission are considered and the concept of a way of commission of fraud when receiving the means of maternity capital is offered. Besides, the author offered classification of the ways of commission of fraud when receiving the means of maternity capital, depending on the structure of persons who are taking part in commission of these crimes, their characteristics, examples of judicial and investigative practice are also given. The author drew a conclusion on the value of knowledge of the ways of commission of these crimes, on the characteristic of every way for the development of means, ways and methods of their disclosure and investigation.

Одним из направлений криминалистической науки является установление и изучение способов совершения конкретных преступлений. В настоящей статье рассмотрены основные подходы к пониманию способа совершения преступлений и предложено понятие способа совершения мошенничества при получении средств материнского капитала. Кроме того, автором предложена классификация способов совершения мошенничества при получении средств материнского капитала, в зависимости от состава лиц, принимающих участие в совершении данных преступлений, дана их характеристика, приведены примеры судебной и следственной практики. Автором сделан вывод о значении знания о способах совершения данных преступлений, о характеристике каждого способа для разработки средств, приемов и методов их раскрытия и расследования.
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Over the past few years in Russia the crimes connected with an embezzlement of maternity family capital became the widespread phenomenon. Imperfection of the legislation of the Russian Federation in the field of legal relationship arising when receiving the means of maternity (family) capital often draws attention of the swindlers using different ways of commission of the crimes in this sphere. 

At investigation of these crimes by the law enforcement agencies the huge volume of work on establishment of the all circumstances of a crime, including the intention of criminals directed on taking the property is carried out. In turn, by the setting of intention the knowledge of a way of crime commission plays a great role – one of the basic elements of the criminalistic characteristic of fraud, the way of commission of crime contains the greatest volume of information allowing to be guided in a being and features of the committed crime, its circumstances, a circle of people among which it is necessary to look for the criminal [1], besides, it is a source of the data used when developing the means, ways and methods of disclosure and investigation of the crimes. 

Considering the structure of a way of crime commission, E.D. Kuranova offered to understand it as "… a complex of actions for preparation, commission and concealment of a crime chosen by the guilty according to the planned purpose and those conditions in which the criminal plan" is carried out [2]. This point of view was supported by such scientists as R. S. Belkin, G.G. Zuykov, by the examination of a way of crime commission in a broad sense [3].
According to the determination given by G.G. Zuykov, the way of crime commission is "… the system of actions for preparation, commission and concealment of a crime determined by the environmental conditions and psycho-physiological qualities of the personality connected with the selective use of appropriate means and conditions of the place and its time" [4]. Now the concept of a way of crime and the idea of it actually don't differ from previous and often have the purpose improvement and development of its separate elements.

Analyzing the above, it is possible to tell that when receiving the means of maternity capital it is necessary to understand the system of actions for preparation, commission and concealment of the fact of embezzlement of maternity capital by the submission of obviously false and (or) false information as a way of commission of fraud, and it is equal in the way of default about the facts attracting the termination of payments, united by the uniform criminal intention, caused by the objective and subjective factors. 

According to the part 3 of the article 7 of the Federal law of December 29, 2006 No. 256-FL "About additional measures of the state support of the families having children" [5] (further – the Federal law No. 256-FL of December 29, 2006), of the means of maternity capital it is possible to dispose, having directed them on the improvement of living conditions, on education by the child (children), on formation of a funded part of labor pension for women. The analysis of investigative and jurisprudence practice shows that the majority of crimes when receiving the means of maternity capital are made in the sphere of improvement of living conditions, thus, the swindlers committing these crimes use various ways. For their fuller understanding we will try to classify them and to characterize.

On the structure of persons who are taking part in commission of illegal acts, the ways of commission of crimes of the above category can be classified on three types:
1. Commission of fraud when receiving the means of maternity capital directly by the person who received the certificate on the maternity (family) capital (further – the certificate).

This way of crime commission can be divided into the following subspecies:
a) fraud commission directly by the person who received the certificate on legal grounds; 

b) fraud commission directly by the person, illegally received the certificate.

By the crime commission in the way specified in the p. "a", illegal act is made by the person who already has lawfully received certificate. However this person misleads the employees of the Pension fund of the Russian Federation concerning an existence by him the legal basis to use measures of the state support or intentions to dispose of the means of maternity capital in the directions specified in the part 3 of the article 7 of the Federal law of December 29, 2006 No. 256-FL. That is, the holder of the certificate files in the territorial office of the Pension Fund of the Russian Federation a petition for the disposal of the means of maternity capital, thus, the person intentionally doesn't point to those circumstances which can influence the refusal in satisfaction of the submitted application, actually he doesn't specify the  data on lack of the bases for receiving additional measures of the state support (for example, after getting the certificate the woman was deprived of the parental rights or adoption of the child in connection with which adoption there was a right for additional measures of the state support was cancelled). Or at the appeal to the Pension Fund of the Russian Federation with the application for the disposal the holder of the certificate attaches the documents necessary for the solution of a question of granting additional measures of the state support which contain false data (for example, the fictitious contract of purchase and sale of the premises).
The criminal case can serve one of examples in relation to A., who was condemned by the Sentence of the Inzensk district court of the Ulyanovsk region on the part 3 of the article 159.2 of CC of RF. As the court established, A. on the legal grounds received the certificate of maternity (family) capital. For receiving the cash of maternity (family) capital A. offered to the earlier familiar B. to buy at the last for 38000 rub the house, belonging to her, unsuitable for accommodation. Between the sides the fictitious contract of purchase and sale of the land plot and a house belonging to B. which cost was determined of 300000 rubles was signed. Subsequently the state registration of the property right to the land plot and a house was made on A. and her children. After that A. addressed to the department of the Pension fund of RF the application for the disposal of the means of maternity (family) capital to which put a package of documents containing obviously false data on the cost of the bought house and its technical state. The department of the Pension fund made the positive decision, money is transferred into the bank account of B. who, without guessing the true intentions of A., according to the written contract between them, transferred to the account of A. money in the sum of 262000 rub. The stolen money A. used her own discretion [6].

The way of crime commission, specified in p. ”b” first of all is characterized by that the procedure of disposal of the means of maternity capital externally looks lawfully. That is the person who received the certificate disposes of these means in the directions specified in the part 3 of the article 7 of the Federal law of December 29, 2006 No. 256-FL. However the deception consists in illegal getting the certificate, namely – by the filing of application in the Pension fund of the Russian Federation about its receiving, by the person obviously false data are provided or consciously the circumstances aren't specified, which can interfere with the getting the certificate, and further and the means on it.
Schematically it can be presented as follows: by the filing of application in the Pension Fund of the Russian Federation about giving the certificate to the mother it is specified about the birth of the second, third or subsequent child who actually doesn't have him, the birth certificate of the child granted by the body of the Registry Office on the basis of the counterfeit certificate of the birth of this child is enclosed to the application. Other way: the mother deprived of the parental rights concerning one or several children by the filing of application about the issue of the certificate on maternity capital doesn't point to this circumstance.

After obtaining the certificate the mother disposes of the means of maternity capital in the directions specified in the Federal law No. 256-FL of December 29, 2006. 

It is possible to give the criminal case considered by the Sunzhensk district court of the Republic of Ingushetia concerning G. accused of the commission of crime as an example provided with the part 3 of the article 159.2 of CC of RF who addressed to the Head department – the Office of the Pension Fund of the Russian Federation on the Republic of Ingushetia with the counterfeit health certificate on the birth given by the Sunzhensk TsRB on the nonexistent child, then received the state certificate on a maternity capital for the sum of 365698 rub of 40 kopeks. Then, on the basis of G.'s application, this money was allocated in commercial bank for repayment of the mortgage loan in the sum of 370000 rub provided to G. for acquisition of housing at the expense of the means of maternity capital. G. is found guilty of the commission of crime, provided with the part 3 of the article 159.2 of CC of RF, is also condemned to imprisonment for a period of 2 years with a penalty of 6000 rub, without restriction of freedom [7].
Characterizing the given way of commission of fraud at which the crime in the sphere of receiving the means of maternity capital is committed directly by the person, illegally received the certificate, it should be noted that this crime can be committed not only by the means of the "lawful" disposal of the means of maternity capital, but also by deception of the staff of the Pension Fund of the Russian Federation concerning the intention to dispose of the means of maternity capital in the directions specified in the part 3 of the article 7 of the Federal law of December 29, 2006 No. 256-FL. In this case the person who illegally received the certificate at the appeal to the Pension Fund of RF with the application about the disposal attaches the documents necessary for the solution of a question of granting additional measures of the state support which contain false data, for example, the fictitious contract of purchase and sale of the premises.

Preparatory actions by the commission of the above crimes in the first case will be the registration of fictitious contract of purchase and sale of the premises (the real estate object), in the second case – registration of the illegally got certificate. 

2. The commission of fraud when receiving the means of maternity capital by the partnership in these crimes of the staff of the credit or other organization.
Opening the essence of this way of crime commission it is necessary to specify that the roguish actions are made by the staff of credit or other organization, which possess the most active role by the crime commission, in partnership with the persons who received the certificate. For example, for crime commission the acting legal entity is created or used. Most often this is a real estate agency. Employees of these agencies (realtors) through the mass media (by the announcements of providing the help in cashing in of the means of maternity capital, or otherwise) look for the holders of certificates and offer the last the help in receiving the means of maternity capital in a cash form for the remuneration given to the agency. As a rule, it is a part of the sum which is planned to receive according to the certificate. After the collusion between the holder of the certificate and the representative of the legal entity (the employee or the head of the agency) or the other person the fictitious contract of purchase and sale of the premises (as a rule, this is the shabby housing and unsuitable for accommodation which doesn't have essential cost) at the expense of borrowed funds and directly the loan agreement which is made between the legal entity and the holder of the certificate is signed. Further, after the registration of the property right to the acquired premises, the holder of the certificate files in the Pension Fund of RF a petition for the disposal of the means of maternity capital to which puts the certificate on registration of the property right, the contract of purchase and sale of the premises, the loan agreement and the other documents. The holder of the certificate and the representatives of legal entity wait for the transfer of money to the account of legal entity then divide them among themselves, thereby abducting them.

So, the Soviet district court of Tomsk considered the criminal case upon the illegal "cashing in" of the means of the maternity (family) capital.
According to the materials of criminal case, the director of one of the Tomsk real estate agencies together with his two acquaintances during the period from June, 2010 to May, 2011 concluded with the citizens who received the state certificate on the maternity (family) capital, fictitious contracts of a percentage target loan for the purpose of "cashing in" of the means of maternity capital. Providing in GU – the Office of the Pension Fund of Russia across the Tomsk region the application about the disposal of the means of maternity capital with the enclosing of documents including the fictitious contract of the target loan, the defendants managed to steal from the budget of the Russian Federation money for the sum about 3 million rubles. In total the similar applications were given for the sum more than 8 million rubles, however, their consideration was suspended in view of doubts in reliability of the signed loan agreements. 

Having considered the case papers, the Soviet district court of Tomsk found the defendants guilty of the commission of plunder of money in a large size and attempt at the plunder of money in a large size (part 3 of the Art. 159.2 of CC of RF and part 3 of the Art. 30, part 3 of the Art. 159.2) also imposed the sentence to the director of the real estate agency in the form of 3 years 9 months of imprisonment conditionally with a trial period of 3 years, to her accomplices – for three years of imprisonment conditionally with a similar trial period. Also the court obliged to collect with the condemned the stolen money in favor of GU – the Office of the Pension Fund of the Russian Federation across the Tomsk region [8].

Preparatory actions before the crime commission in the above way will be: searching of the holders of the certificates; the conclusion with them fictitious contracts of purchase and sale of the premises, the loan.

3. Commission of fraud when receiving the means of maternity capital at the partnership of the staff of the government bodies (The Pension fund of the Russian Federation, bodies of the Registry Office).
Characterizing the specified way of crime commission, in our opinion, it needs to be allocated as the separate, in connection with the status and official position of the persons making this fraud. The fact of commission of these crimes by the staff of the government bodies causes their increased public danger as initially the activity of these employees has to be directed just on identification of the violations arising in the sphere of legal relationship with the use of means of maternity capital, prevention of plunders of the public budgetary funds by the other persons. These crimes can proceed for a long time (in this connection the huge material damage can be caused to the state), are characterized by the increased conspiracy, increased complexity in identification, disclosure and investigation.

So, the head of the Pension fund of Ingushetia V. Movlat with his deputies was detained by the security officers on March 27, 2012. He together with his subordinates is accused of fraud with the payments of maternity capitals. According to the investigation, the managing director of the Pension fund of Ingushetia took away about 117 million rubles from the mothers. 

The high-ranking officials of the Pension fund of Ingushetia developed the scheme according to which they cashed the money put to the mothers who gave birth to the second child. Among the detainees: the deputy head Lidiya B., head of the department of purpose of the social payments Lina D. and her deputy Muslim Kh. The sum of the caused damage is estimated at 117 million rubles. The victims there pass more than 130 mothers.

The alleged organizer of fraud – the 37-year-old inhabitant of Grozny Leyla A., arrested a year ago. Participants of the criminal group promised to the mothers to cash the maternity capital making more than 365 thousand rubles for that time for small percent. Having received the general power of attorney on receiving the money, the swindlers appropriated them [9].

In summary it should be noted that the interest at the swindlers, committing crimes when receiving the means of maternity capital, to the possibility of plunder and appropriation to their property of these means doesn't vanish now to what a variety of ways of commission of these crimes testifies. The knowledge of ways of commission of the specified crimes and their characteristics presented in this article can promote the effective use of information when developing the means, ways and methods of disclosure and investigation of the crimes, to the setting of circumstances important for the criminal case.
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