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Comparative and legal analysis of the production of pre-trial investigation in the criminal procedure code of Ukraine and the preliminary investigation under the criminal procedure code of the Russian Federation
The article is devoted to the analysis of the rules governing the production of pretrial investigation in the form of pretrial investigation in the criminal procedure code of Ukraine and the preliminary investigation under the criminal procedure law of Russia. The author identifies the grounds which is the study and comparison of these forms of the pre-trial investigation: categories investigated criminal cases; the entities carrying out the investigation; initiation of an investigation; the terms of the investigation of crimes; the application of measures of restraint in the course of the investigation; investigative (detective) actions during the investigation; termination of the investigation.. During the study, the author comes to the conclusion that the pretrial investigation of the criminal procedure code of Ukraine and a preliminary investigation under the criminal procedure code of Russia have similarities and differences. The pretrial investigation of Ukraine starts from the moment of registration messages about crime in the Unified register of pretrial investigations. A preliminary investigation of Russia begins from the moment of making an official decision on a criminal case, and not from the date of registration messages about the crime.
Статья посвящена анализу норм, регламентирующих производство досудебного расследования в форме досудебного следствия по УПК Украины и предварительного следствия по уголовно-процессуальному закону России. Автором выделены следующие основания, по которым происходит изучение и сравнение данных форм досудебного расследования: категории расследуемых уголовных дел; субъекты, осуществляющие расследование; начало расследования; сроки расследования преступлений; применения мер пресечения в ходе расследования; производство следственных (розыскных) действий во время расследования; окончание расследования. В ходе исследования автор приходит к выводу, что досудебное следствие по УПК Украины и предварительное следствие по УПК России имеют черты сходства и отличия. Досудебное следствие Украины начинается с момента регистрации сообщения о преступлении в Едином реестре досудебных расследований.  Предварительное следствие России начинается с момента вынесения должностным лицом постановления о возбуждения уголовного дела, а не с момента регистрации сообщения о преступлении.
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Criminal legal proceedings of Russia and Ukraine have the general historical roots as both Russia, and Ukraine long time were a part of the united state (both in the period of the Russian Empire, and later Soviet period) [1, page 9]. 

Standard basis of forms of the preliminary investigation in the Russian Federation is the Art. 150 of the Criminal Procedure Code of the Russian Federation. According to the first part, part 1.1 of the Art. 150 of the Criminal Procedure Code of the Russian Federation preliminary investigation of crimes is made in the form of preliminary investigation or in the form of inquiry which is in turn subdivided into two types: inquiry in the general order and inquiry in the reduced form.

According to the Art. 215 of the Criminal Procedure Code of Ukraine pre-judicial investigation is made in two forms: 1) pretrial investigation; 2) inquiry.

We will carry out the analysis of preliminary investigation of Russia and a pretrial investigation of Ukraine on the following bases: 

1. Categories of the investigated criminal cases. In compliance of the Art. 215 of the Criminal Procedure Code of Ukraine investigation of crimes is carried out in the form of a pretrial investigation.

According to the first part of the Art. 11 of CC of Ukraine a crime is socially dangerous, guilty act provided by UK of Ukraine (action or inaction) made by the subject of a crime. According to the part 1 of the Art. 12 of CC of Ukraine depending on severity of a crime share on the crimes of small weight, average weight, heavy and especially heavy.

The second part of the Art. 150 of the Criminal Procedure Code of the Russian Federation fixed that production of preliminary investigation is obligatory on all criminal cases, except for criminal cases about crimes, persons under investigation for inquiry according to the third chapter to the Art. 150 of the Criminal Procedure Code of the Russian Federation.
2. Subjects which are carrying out investigation. Authorities of a pretrial investigation according to the Art. 216 of the Criminal Procedure Code of Ukraine are investigative divisions: 1) law-enforcement authorities; 2) security service; 3) authorities which exercise control of observance of the tax law; 4) authorities of the state bureau of investigations.

According to the second part of the Art. 151 of the Criminal Procedure Code of the Russian Federation preliminary investigation is made by investigators: 1) Investigative Committee of the Russian Federation; 2) authorities of federal security service; 3) law-enforcement authorities of the Russian Federation; 4) trafficking in narcotics monitoring authorities and psychotropic substances.
3. Beginning of investigation. According to the second part of the Art. 214 of the Criminal Procedure Code of Ukraine pre-judicial investigation begins with the moment of entering of data into the Unified register of pre-judicial investigations. The investigator, the prosecutor urgently, but not later than 24 hours after submission of the statement, the message on a perfect criminal offense or after independent identification by it from any source of circumstances which can testify to the commission of criminal offense, is obliged to enter the corresponding data in the Unified register of pre-judicial investigations and to begin investigation. The investigator, who will carry out pre-judicial investigation, is defined by the head of authority of pre-judicial investigation.

According to the first part of the Art. 156 of the Criminal Procedure Code of the Russian Federation preliminary investigation begins with the moment of initiation of legal proceedings about what the investigator, the investigator, authority of inquiry issues the relevant decree. The investigator also specifies in the resolution on acceptance of criminal case by it to the production.
4. Terms of investigation of crimes. Under the criminal procedure law of Ukraine the term of a pretrial investigation includes period from the date of the message to the person about suspicion in the commission of crime and until the direction put to the prosecutor with the indictment, the petition about applications of coercive measures of medical character, etc.

The term of a pretrial investigation makes: 1) two months; 2) can last regional (city) or other prosecutor equated to it about three months if it can't be finished as a result of complexity of production; 3) as a result of special complexity of production can last the prosecutor of the region, the city of Kiev or the prosecutor equated to them or their deputies about six months; 4) The Attorney-General of Ukraine and his deputies because of exclusive complexity of production about twelve months (the Art. of Art. 219, 294 of the Criminal Procedure Code of Ukraine).

According to the Criminal Procedure Code of the Russian Federation the term of preliminary investigation according to the Criminal Procedure Code of the Russian Federation is estimated from the date of initiation of legal proceedings and until the direction of criminal case with the indictment to the prosecutor, pronouncement of the resolution on transfer of criminal case to court for consideration of a question of application of coercive measures of medical character or about day of pronouncement of the resolution on cessation of production on criminal case. 

The term of preliminary investigation makes: 1) two months; 2) can last about three months the head of the appropriate investigative authority; 3) can last about twelve months the head of investigative authority for the territorial subject of the Russian Federation and other head of investigative authority equated to it, and also their deputies in cases of special complexity of investigation; 4) further extension of term perhaps only in exceptional cases the Chairman of the Investigative Committee of the Russian Federation, the head of investigative authority of the relevant federal executive authority (at federal executive authority) and their deputies (the Art. 162 of the Criminal Procedure Code of the Russian Federation).
5. An application of measures of restraint during the investigation. During production of a pretrial investigation of a measure of restraint are applied by the investigative judge according to the petition of the investigator coordinated with the prosecutor or according to the petition of the prosecutor. The specified subjects have the right to the petition for application of one of the following measures of restraint: 1) personal obligation; 2) personal guarantee; 3) pledge; 4) house arrest; 5) detention (the Art. 176 of the Criminal Procedure Code of Ukraine).

During production of the preliminary investigation one of the following measures of restraint can be chosen: 1) recognizance not to leave and appropriate behavior; 2) personal guarantee; 3) supervision of command of military unit; 4) supervision for the minor suspect or accused; 5) pledge; 6) house arrest; 7) detention (the Art. 98 of the Criminal Procedure Code of the Russian Federation).

Pledge, house arrest and detention are applied only according to the judgment on the basis of the petition of the investigator. The investigator has the right to choose other measures of restraint independently.
6. Production of investigative (search) actions during investigation. At investigation of crimes, according to the Criminal Procedure Code of Ukraine it is allowed to carry out all investigative (search) actions (interrogation, presentation of the person, things, a corpse for an identification, a search, survey of the district, room, things and documents, survey of housing or other possession of persons, survey of a corpse, investigative experiment, survey of the person, purpose of examination, receiving samples for comparative research), and also all secret investigative (search) actions (saving of information, audio-, video control of the person, seizure of correspondence, survey and dredging of correspondence, removal of information from transport telecommunication networks, removal of information from electronic information systems, fixing and saving of information received from telecommunication networks by means of technical means and as a result of removal of data from electronic information systems, research of information received at application of technical means inspection of publicly inaccessible places, housing or other possession of the person, establishment of location of radio-electronic means, supervision over the face, thing or place, audio-, video control of a place, control of commission of crime, performance of a special task on disclosure of criminal activity of organized group or criminal organization, secret receiving the samples necessary for comparative research, use of confidential cooperation).

During production of the preliminary investigation the investigator has the right to carry out the following investigative actions fixed in the Criminal Procedure Code of the Russian Federation: 1) inspection; 2) survey; 3) investigative experiment; 4) search; 5) dredging; 6) seizure of post and cable departures, their survey and dredging; 7) control and record of negotiations; 8) obtaining information on connections between subscribers and (or) subscriber devices; 9) interrogation; 10) confrontation; 11) presentation for an identification; 12) verification of indications on a place; 13) production of judicial examination.

As for carrying out the search actions, according to the Art. 1 of the Federal Law "About Operational Search Activity" of 12.08.1995 No. 144-FL operational search activity is carried out is public also secretly authorized operational divisions of the government authorities, by the means of carrying out operational search actions for protection of life, health, the rights and freedoms of the person and the citizen, property, safety of society and the state against criminal encroachments.
7. End of investigation. According to the Art. 283 of the Criminal Procedure Code of Ukraine at investigation of a crime the prosecutor is obliged in the shortest possible time after the notification of the person of suspicion to carry out one of the following actions: 1) to stop criminal proceedings; 2) to appeal to court with the petition for release of the person from criminal liability; 3) to appeal to court with the indictment, the petition for application of coercive measures of medical or educational character.

According to the existing criminal procedure legislation of Russia there are following forms of the end of preliminary investigation: 1) pronouncement of the resolution on the termination of criminal case (for example, due to the lack in act of corpus delicti); 2) drawing up indictment; 3) pronouncement of the resolution on the direction of criminal case in court for application of coercive measures of medical character (in particular, in case of commission of act by the irresponsible person); 4) pronouncement of the resolution on the termination of criminal prosecution and excitement before court of the petition for application to the minor accused a coercive measure of educational influence.
Finishing the research of pretrial and preliminary investigation, containing in the Criminal Procedure Code of Ukraine and Russia it is possible to draw the following conclusions.

1. The pretrial investigation and preliminary investigation have lines of similarity and difference.

It is possible to carry to lines of similarity: 1) investigation of crimes; 2) the subjects which are carrying out investigation (investigative divisions of law-enforcement authorities, security service); 3) the initial term of investigation of criminal case within two months and possibility of extension about three and twelve months; 4) measures of restraint (personal guarantee, pledge, house arrest, contents (conclusion) into custody); 5) investigative actions (inspection, survey, investigative experiment, a search, interrogation, presentation for an identification, appointment and production of examination, and also seizure of post and cable departures, their survey and dredging though this investigative action according to the Criminal Procedure Code of Ukraine is secret investigative (search) action); 6) forms of the end of investigation (termination of criminal case, drawing up the final procedural document (indictment and accusatory act), pronouncement of the petition for application of coercive measures of medical and educational character).
It is possible to carry to lines of difference: 1) the pretrial investigation of Ukraine investigates all crimes, and preliminary investigation of Russia is held on criminal cases about crimes, not persons under investigation to inquiry; 2) the subjects which are carrying out investigation (investigative divisions of monitoring authorities for observance of the tax law and authorities of the state bureau of investigations in Ukraine, investigators of the Investigative Committee of the Russian Federation and trafficking in narcotics monitoring authorities and psychotropic substances in Russia); 3) the beginning of production (from the moment of entering of data into the Unified register of pre-judicial investigations according to the Criminal Procedure Code of Ukraine, from the moment of initiation of legal proceedings according to the Criminal Procedure Code of the Russian Federation); 4) moment of the beginning of calculation of terms of production, and also subject of extension of these terms; 5) The Criminal Procedure Code of the Russian Federation provides wider list of the applied measures of restraint, than the Criminal Procedure Code of Ukraine; 6) The Criminal Procedure Code of Ukraine provides investigative (search) and secret investigative (search) actions. Search actions in Russia are carried out according to Federal Law "About Operational Search Activity" of 12.08.1995 No. 144-FL the authorities of operational search activity, specially authorized on that; 7) the name of the final procedural document, finishing criminal case production (Ukraine is the accusatory act, Russia is the indictment).
2. The pretrial investigation of Ukraine is begun from the moment of registration of the message on a crime in the Unified register of pre-judicial investigations. The preliminary investigation of Russia is begun from the moment of pronouncement of the resolution by the official about initiations of legal proceedings, but not from the moment of registration of the message on a crime. Initiation of legal proceedings according to the Criminal Procedure Code of Russia is preceded by registration of the message on a crime and its check directed on clarification of the signs of crime specified in the message.
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