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Problems arising by the investigation of crimes in the sphere of housing and communal services and the way of their solution
In this article the main problems which investigating the authorities at the investigation of crimes in housing sector face, in particular, such problem as determination of the victim are considered. The matter is that by the investigation of criminal cases of this category, as a rule, the acting chairman of condominium, or the head of MO in commission of plunders of the money belonging to a condominium and MO is brought to a trial. Therefore, during preliminary investigation the investigators face a question of the one whom in this situation to recognize as the victim and who will represent the interests of dissatisfied side during preliminary investigation and in the court as it is obvious that one person can't be on one criminal case and accused and injured (in this case the representative of the injured legal entity). The authors of this article offer the vision of the solution of disputable situations taking into account investigative and jurisprudence practice.

В статье рассмотрены основные проблемы, с которыми сталкиваются следственные органы при расследовании преступлений в сфере ЖКХ, в частности такая проблема, как определение потерпевшего. Дело в том, что при расследовании уголовных дел данной категории, как правило, к уголовной ответственности привлекается действующий председатель ТСЖ (либо руководитель УО) за совершение хищений денежных средств, принадлежащих данным ТСЖ и УО. Поэтому в ходе предварительного расследования следователи сталкиваются с вопросами о том, кого в данной ситуации признавать потерпевшим и кто будет представлять интересы потерпевшей стороны в ходе предварительного расследования и в суде, поскольку очевидно, что одно лицо не может быть и обвиняемым, и потерпевшим по одному уголовному делу (в данном случае – представителем потерпевшего юридического лица). Авторами статьи предлагается свое видение решения спорных ситуаций с учетом сложившихся следственной и судебной практик.
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, потерпевший. 

Relevance of this subject of research doesn't raise doubts as the housing and communal services (further – HCS) take a fundamental place in the system of national economy and represents difficult system of activity of the enterprises, organizations, services and farms on uninterrupted ensuring activity of the country and service of the population that demands from the controlling and law enforcement bodies of the maximum concentration of efforts and close interaction in this connection in recent years became housing and communal services the subject of close political attention. 

Transformations in this sphere [1] led as to the positive (gradual decrease in budgetary funds for dating of the sphere, creation of the prerequisite to its market economy, etc.), and to the adverse results (lack of the effective economic relations between the companies working in the housing sector and an aggravation of criminogenic situation in it) [2]. Therefore now it is necessary to recognize that the problems connected with the functioning of this branch demand serious economic and political decisions at the highest state level in this connection, they are systematically discussed at the meetings of the Government of the Russian Federation.

Studying the practice of investigation of the considered category of crimes, it is necessary to tell about the problems which investigative divisions face during the criminal case production. 

So, definition of the victim – is one of the burning problems, arising at the stage of preliminary investigation for this category.

The problem essence is in the following – by the investigation of criminal cases of this category, as a rule, is brought the acting chairman of condominium, or the head of MO in commission of plunders of the money belonging to the condominium and MO to the trial.
During the preliminary investigation the investigators face a question of whom in this situation to recognize as the victim and who will represent the interests of the dissatisfied side during the preliminary investigation and in the court as it is obvious that one person can't be on one criminal case and accused and injured (in this case the representative of the injured legal entity).

Recognizing that the board members of condominium, as a rule, are accomplices of the chairman of condominium in different commission of plunders and the dissipated or appropriated money, came into the account of condominium from the payments of the residents of an apartment house, the investigation comes to a conclusion, that as the victim in this case it is necessary to attract each member of condominium, as the natural person that, as a matter of fact is the deadlock as the situation happens to the point of absurdity – at the revealed million plunders, the cases are dismissed due insignificance …

Thus enormous work is conducted, connected: with the interrogation of each member of condominium (in certain cases they are more than 1000); recognitions, in case of its consent, the victim; exarticulations from the total amount of damage, damage of everyone (that is the extremely difficult). Further, proceeding from the reasons that the damage is caused to the each separately taken owner of housing and as the victim the natural person admits (the numerous number of natural persons is more right) it is necessary to share the general damage into all therefore, as a rule, the damage to the separately taken citizen turns out insignificant and the case dismissed due the absence in the act of corpus delicti …
So, for example, in September, 2013 in the Volgograd region the criminal case according to the part 1 of the Article 201 of the criminal code of Russian Federation upon the illegal actions of the heads of JSC “Zhilsotsgarantiya” was brought. 

During the preliminary investigation it is established that the management of JSC “Zhilsotsgarantiya” raised twice the tariffs according to the maintenance of the all-house property, without carrying out general meetings of the owners of premises. Received money is spent for the needs of JSC “Zhilsotsgarantiya”. 

Signs of the crime provided by the Article 201 of CC RF are formally seen in actions of the management of JSC “Zhilsotsgarantiya”, the total amount of money which is illegally raised by the management company exceeds 1 million rubles. 

However according to the conclusion of the accounting judicial examination the damage for the sum from 300 to 700 rub is caused to each citizen, the number of the victims exceeds 1,5 thousand people.

Thus, the damage to each citizen separately is insignificant and under such circumstances judicial prospect of the direction of this case to the court doubtful, investigation is conducted.
The similar facts take place in all investigative divisions of the Ministry of Internal Affairs, GU (U) of the Ministry of Internal Affairs of Russia
.

At the same time, recognition as injured each owner of the premises in an apartment house in this case raises some doubts, as:
1) on the account of AO according with to the part 2 of the Art. 151 of HCS RF, money which came from the obligatory payments, entrance and other fees of the copartners; the income from economic activity of the association directed on implementation of the purposes, tasks and performance of obligations of the association; subsidies for ensuring operation of the general property in an apartment house, carrying out routine maintenance and overhaul repairs, granting separate types of utilities and other subsidies; other receipts, are the means of association of the owners of housing, i.e. the legal entity;

2) representative of this legal entity (condominium) is its chairman who according to the requirements of the Article 149 of HCS RF acts without the power of attorney on behalf of the association. Respectively it is also necessary to recognize the person holding this position as the victim's representative.

Certainly, in the cases when its chairman is suspected of plunder of the money belonging to the condominium to recognize him as the victim's representative, on the same criminal case, to put it mildly, not expediently.

But also not expediently in this case and to refer to the provisions of the Articles 147, 149 of HCS RF that the chairman of the association is elected by the board of condominium, from among the persons entering it if election of the chairman of the association isn't referred to the competence of general meeting of copartners by the charter of the association. Respectively and the stay or removal of the powers from it happens only during the meeting of the board, or the meeting of the members of condominium (according to the Charter of concrete condominium).
This situation of HCS RF, as well as any provision of the civil law, provides regulation of the civil relations at their normal current, i.e. they have regulatory character when the crime is committed, standards of the criminal and criminal procedure legislation which represent the measures of repressive character, and to the investigator come nothing into force prevents to apply in this case to the suspect holding a position of the chairman of condominium such measure of restraint as temporary discharge from the post (Art. 114 of HCS RF).

Need of the fastest application of such measure of restraint as temporary discharge from the post of the suspected chairman or the other person which is carrying out administrative functions in condominium within the Art. 114 of the Criminal Procedure Code of the Russian Federation, is caused also by that further official activity of the suspected person in the status of the chairman of condominium, allows him carry out fully the powers, including to have the admission to the accounts of funds of the organization, and respectively to carry out their movement that doesn't exclude concealment of traces of the crime, by means of for example, numerous transfers on the accounts of fictitious firms.

After the temporary discharge of the person from a position of the chairman of condominium, it is extremely difficult to this legal entity to continue to conduct the activity owing to what from among the board (if other isn't specified in the Charter of condominium) its new chairman or his deputy will be elected. Also it is necessary to recognize this person as the representative of the injured legal entity on criminal case.
In practice of investigation of crimes in the housing sector already there are positive examples of permission of a question of putting of the victim in this investigative situation one of the ways offered by us, namely conducting of explanatory work with the residents of an apartment house, offering to them an initiative about the organization of meeting of the members of condominium at which it is necessary to bring to them information on a crime and to make the offer on the early termination of powers of the chairman and according to his re-election.

So, for example, upon the defalcation by the chairman of “Avrora” Condominium by D. S. Domrachev of the money in the sum of 663 thousand rubles belonging to the condominium 30.04.2013 the criminal case is brought on the 3rd part of the Article 160 of CC RF. 

The proof of fault of D. S. Domrachev was complicated including by destruction of the all accounting documentation of condominium by him.

For the purpose of determination of the sum of the caused damage by the investigator data from the bank on cash flow from the settlement account according to which the accounting expertize is carried out are withdrawn.

Before the investigator there was a question and of the victim's representative as money belonged to the condominium. 

D. S. Domrachev actually didn't execute a duty of the chairman of condominium however legally was registered as the chairman, wasn't re-elected or detached from the functions on the meeting of members of the condominium.
At the initiative of the investigator and the police operative the meeting of members of condominium at which information on a crime is given is organized and the offer on election of the members of initiative group is made, the copy of the protocol of general meeting of the members of condominium on consideration of the above question and election of the members of initiative group is attached to the materials of criminal case. One of representatives of the initiative group was recognized as the injured person who in the subsequent represented the interests of condominium during the investigation.

Then the charge to D. S. Domrachev is brought on the 3rd part of the Art. 160 of CC RF and the criminal case was given to the prosecutor for the approval of the indictment. 

At the same time, it should be noted that now, for permission of this question it is necessary to fix legislatively in the powers of representatives of the government and municipal bodies (for example, Federal Service for Financial and Budgetary Supervision, administration of the subject) possibility of participation as the victim's representatives on criminal cases about the plunders and frauds connected with an expenditure monetary (including budgetary) means. 

Entering of this change into the legislation will remove a problem of definition of the victims for this category and will promote timely initiation of the legal proceedings and fixing of the proofs. Besides, these persons possess special knowledge and respectively can provide advice to the investigation.

The attraction facts as the victim of representatives of the government and municipal bodies on the cases in the housing sector already meet in practice.
So, concerning the director of MUE “Ekaterinburgenergo” E.N. Bondarev, in March, 2013 criminal case according to the part 1 of the Article 201 of CC RF was undertaken
It is during the investigation set that E.N. Bondarev, for extraction of benefits for JSC “Stroylend” run by his acquaintance V. V. Daniyelyan without carrying out competitive procedures for selection of the contract organizations, signed the turnkey contract for the sum of 379 million rubles on the capital repairs of thermal networks with restoration of improvement in Yekaterinburg with JSC “Stroylend” which doesn't have necessary resources for execution of terms of the contract. E.N. Bondarev transferred into the settlement account of JSC “Stroylend” money in the sum of 301 million rubles of which JSC “Stroylend” disposed at discretion, thus without having performed the works. 

Money under the contract of MUE “Ekaterinburgenergo” isn't returned in the specified terms. 

During the preliminary investigation by the victims were recognized the founder of municipal unitary enterprise – Department on management of municipal property of the Administration of Yekaterinburg, MUE “Ekaterinburgenergo”, Administration of Yekaterinburg. 

However, according to the Department on management of municipal property of the Administration of Yekaterinburg, municipal unitary enterprise and Administration of Yekaterinburg toward the investigated event such is that E.N. Bondarev’s actions have civil character as he took measures for collecting money from JSC “Stroylend” by the appeal to the Arbitration court of the Sverdlovsk region. Neither MUE “Ekaterinburgenergo”, nor the Administration of Yekaterinburg did not get the damage from the E.N. Bondarev’s actions.
At the same time, legal status of MUE “Ekaterinburgenergo”, the Administration of Yekaterinburg as the victims, it is set by the investigating authorities from their actual position (The resolution of the Plenum of Russian Federation of 29.06.2010 No. 17). According to the requirements of the specified Resolution of the Plenum, the person can be recognized as the victim, both according to his statement, and at the initiative of the body in which production there is a criminal case (criminal cases on the crimes provided by the Art. 201 of CC RF are considered as the criminal cases of public charge, and, therefore, existence of the statement of the victim and the lawful representative in criminal case isn't obligatory). 

Besides, in the Article 23 of CC RF it is specified that if the acts provided by this chapter did harm to the interests of exclusively commercial organization which isn't the state or municipal enterprise, criminal prosecution is carried out according to the statement of this organization or from its consent. 

The department on management of municipal property of the Administration of Yekaterinburg appealed in the court against the resolution of the investigator on recognition as the victim on criminal case. By the railway district court of Yekaterinburg, and then the Sverdlovsk regional court in satisfaction of the complaint was refused. 

In June, 2014 criminal case is directed to the court for consideration on the merits
.
Generalizing the above it is possible to draw a conclusion that, despite the taken measures and positive examples from the practice, problems in the organization of investigation of criminal cases in the housing sector remain. The developing situation in this sphere, activity of the subjects of the considered criminal actions, ways and means by means of which they act, demand from the staff of investigative divisions of timely systematization of such problems and search of ways of their decision together with the operational divisions and bodies controlling the objects of housing and communal services. 

In this connection, it is necessary to recommend expand the practice of joint discussion of the materials of investigation verifications about the crimes in housing sector and planning of investigative and operational search actions for the criminal cases of this category.

Besides, considering the need of wide use by the investigation of crimes in housing sector of special knowledge, it is necessary to optimize information exchange between the law-enforcement and controlling objects of housing and communal services bodies in the sphere of prevention, identification and control of offenses, the considered category, and in a complex to use all potential of interaction between them, including the allocation of experts for obtaining various conclusions during the investigation verification and preliminary investigation for this category.

It is also expedient to strengthen explanatory work among the population that people addressed to the law enforcement, supervisory, supervisory authorities more actively and initiated carrying out the checks concerning the unfair management companies. 
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