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Classification of judicial and investigative situations on the criminal

cases about the illegal crossing of the frontier of the Russian Federation

The article is devoted to the problematic questions making methodical and tactical basis of judicial examination on the criminal cases about the illegal crossing of the frontier of the Russian Federation. Considering that the arsenal of tactical means of the judge is much less, than the wide range of procedural opportunities which are at the disposal of the investigator and carried out at a stage of preliminary investigation appears the need in systematization of the variety of judicial and investigative situations and their streamlining for providing the solution of theoretical and practical tasks. According to the author, there is an urgent need in development of universal criterion of the division allowing lead the all variety of situations of judicial proceedings to uniform scientifically based classification thanks to what the quantity of the errors of criminalistics character will be reduced and the efficiency of judicial examination on this category of criminal cases will increase. In this article the classification block of the most typical judicial and investigative situations and possible nature of the search cognitive activity which is carried out in the courts on the different stages of judicial examination are offered. The ways of optimization of judicial examination and its bringing to the greatest efficiency are offered.
Статья посвящена проблемным вопросам, составляющим  методическую и тактическую основу судебного следствия по уголовным делам о незаконном пересечении государственной границы РФ. Учитывая, что арсенал тактических средств судьи значительно меньше, чем широкий круг процессуальных возможностей, находящихся в распоряжении следователя (дознавателя) и проводимых на стадии предварительного расследования, возникает необходимость в систематизации многообразия судебно-следственных ситуаций и их упорядочении в целях обеспечения решения теоретических и практических задач. По мнению автора, существует острая необходимость в выработке универсального критерия деления, позволяющего все многообразие ситуаций судебного разбирательства привести к единой научно-обоснованной классификации, благодаря чему сократится количество ошибок криминалистического характера и повысится эффективность судебного следствия по данной категории уголовных дел. В статье предложены классификационный блок наиболее типичных судебно-следственных ситуаций и возможный характер поисково-познавательной деятельности, осуществляемой в судах на различных стадиях судебного следствия. Предложены способы оптимизации судебного следствия и приведения его к наибольшей эффективности.
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The variety of judicial and investigative situations dictates the need for their systematization, streamlining for the solution of theoretical and practical tasks. On this matter the ways of their research are only outlined in the theory of investigative situations. The main problem, in our opinion, consists in development of universal criterion of the division allowing lead all the variety of situations of judicial proceedings to the uniform scientifically based classification. The attempts of certain authors to develop such criterion not in all cases were successful.

So, D. V. Kim depending on the stages of judicial proceedings, and also the 3rd stages structure of criminal activity and the search cognitive activity of the subjects of proof in a stage of preliminary investigation suggests to divide them into situations: an initial stage of judicial examination of criminal cases (cover the preparatory part of judicial proceedings); a further stage of judicial examination of criminal cases (cover judicial examination, judicial debate, last plea); a final stage of judicial examination of criminal cases (cover the resolution and announce the sentence) [1].

Such division of judicial situations, in our opinion is very conditionally and superficially as the borders of stages of criminal procedure activity not always coincide with the stages of criminalistics activity.

For example, the stage of initiation of legal proceedings often doesn't coincide with an initial stage of investigation which unlike the stage of criminal trial can include, for example, the operational search events held by the staff of operational divisions in the port of registry of the vessels of foreign following long before initiation of legal proceedings.
Conceptual situation that the situations arising on preliminary investigation and in the judicial proceedings have the identical gnoseological nature, allows apply successfully the classification bases for systematization and streamlining of the situations of judicial consequence developed in the theory of investigative situations.

Depending on the stages of criminal trial it is possible to allocate the judicial problem and search situations arising in the courts of the 1st (initial judicial PSJS), appeal, cassation and supervising instances.

Depending on the knowledge level the judicial and investigative situations share on the standard and real, where the standard characterizes theoretical, and real – the empirical knowledge levels. Repeatability, real on degree, share on the typical and atypical judicial and investigative situations [2]. It is obvious that the standard judicial and investigative situation is the result of theoretical judgment and generalization of materials of jurisprudence, including the options of permission of typical and atypical situations. In it is the essence of difficult dialectic connection of standard, typical and atypical situations in the course of knowledge of the court that corresponds to a ratio of philosophical categories of the general, special and single in the studied class of phenomena.

Standard judicial and investigative situations in the courts of the 1st, appeal, cassation and supervising instances differ on the character of arisen problem and the search by the judge of its possible solutions.

So, if the standard situation arising in the courts of the 1st instance, in our opinion, is collecting the proofs by the court sufficient for decision-making on the substance of criminal case, the standard situation arising in the courts of appeal, cassation and supervising instances is the check of correctness of the decisions passed by the court of the 1st instance. From here are the distinctions in the direction of development of typical judicial and investigative situations and the nature of the search cognitive activity in the courts of the 1st, 2nd and supervising judicial instances.
So, the standard problem and search judicial situation in the court of the 1st instance is "… collecting the proofs by the court sufficient for decision-making on the merits of the case" is directly connected with the proof purpose in criminal legal proceedings – establishment of the truth on the case – and forms the block of typical judicial and investigative situations connected with: preservation in the court of evidence seized by the preliminary investigation; completion of gaps in the materials of preliminary investigation; evaluation of proofs in the court; decision-making on the merits of the case.

Let’s begin their individual consideration with the problem and search judicial situations connected with the preservation in the court of evidence seized by the preliminary investigation.

Typical judicial and investigative situation here, in our opinion, is the situation of tactical risk of loss in the court of testimony. The international crime existing in the sphere of boundary space use possible ways of psychological and physical impact on the witnesses on the majority of criminal cases. And, the experts of international community even more often note the cases of so-called "instructive (frightening)" violence when different ways of violent intimidation only can be used to the witness or his relative to show to the potential witnesses, what consequences they should face in case of providing the proofs [3]. These criminal acts promote the change of the testimony received in the preliminary investigation or attract refusal of the witness of coming to the court session.

One of measures of protection of participants of the criminal legal proceedings in the Criminal Procedure Code of the Russian Federation is interrogation of the witness under a pseudonym. The analysis of judicial and investigative practice testifies that most often on the criminal cases about the illegal crossing of frontier of the Russian Federation (further – SF RF) the criminal procedure situations anyway connected with the safety of witnesses, and also the pre-judicial cooperation agreement of the suspects (accused) with the investigation. In materials of criminal cases the interrelation with characteristic share of conflictness and tactical risk existing between the criminal procedure situations is noticeable by these crimes.
The matter is that the current edition of the 9th part of the article 166 of the Criminal Procedure Code can hardly consider as the rather reliable guarantee of safety of the witnesses and victims, and also the other participants passing on the criminal case connected with the activity of well organized (often international) criminal groups specializing on the organization of illegal crossing of SF RF and the creation of steady channels of illegal migration both in the Russian Federation and through its territory to the third countries. 

For example, according to the 2nd part of the article 317 of the Criminal Procedure Code of the Russian Federation, on the suspect or accused with which the pre-judicial cooperation agreement is concluded, all measures of state protection of the victims, witnesses and the other participants of criminal legal proceedings provided by the federal legislation extend. But how the legislator plans to carry out the specified security measures concerning the condemned, given help to investigation and serving sentence in the imprisonment places, isn't clear at all[4].

Undoubtedly, masking of biographical particulars or interrogation of the witness under a pseudonym generates the set of problems of the criminal procedure plan. First of all, such interrogation represents, in fact, concealment of the source of proofs, what even allowed the certain authors to speak about an existence of "secret of the source of proofs". It at once puts before the investigator and the judge the question of suitability of such proof from the position of its admissibility. From here is a logical conclusion about the need of modification of the 2nd part of the article 74 of the Criminal Procedure Code, having provided the interrogation of the witness disguised for the safety as a source of proofs. Necessary adjustments should be brought and in the article 215 – 220 of the Criminal Procedure Code of the Russian Federation regulating the order of the end of preliminary investigation. Appearing at this stage of investigation of the kept dark source of proofs inevitably will create a problem of acquaintance accused with the actual data obtained from it.
In order that the offered system of protection of the witness effectively earned, it is necessary to provide judicial proceedings with the mechanism of interpretation of such source of proofs. In this regard, we consider that on each criminal case which is especially connected with the activity of organized criminal groups in the sphere of illegal crossing of SF RF in the check points the investigator and the operative worker have to make confidential "warranty" cases on the all witnesses who wished to remain unknown. Original biographical particulars of the witness have to be specified in such cases made as the secret-service in ORD, his pseudonym, statement of the witness with a request to keep dark his participation in criminal case, refusal of participation as in the open, and closed court session, and also the motives of such refusal. "Warranty" cases have to be the confidential annex to the indictment and be in the territorial authority of safety. The right to get acquainted with the "warranty" case has to be provided only to the judge and the prosecutor when giving by the last to the chief of investigative division (division of inquiry) of the territorial authorities of safety of the subscription about nondisclosure of confidential data about the kept dark witness. It will quite be coordinated with the requirements of the 4th part of the article 5 of the Federal law of the Russian Federation "About operational search activity", limiting the access to the judge to information on the persons rendering assistance to the operative bodies on a confidential basis.

And now we will pass to consideration of the second block of typical PSJS of judicial proceedings connected with the completion of gaps in the materials of preliminary investigation.

Attempts to investigate the situations of judicial examination connected with the completion of gaps in materials of the preliminary investigation were already undertaken in scientific literature [5], however, on this problem in criminalistics, we believe, the ways of research are only outlined.
The analysis of the chapter 37 of the Criminal Procedure Code of the Russian Federation shows that the arsenal of tactical means of the judge is much less, than being at the disposal of the investigator at a stage of preliminary investigation. It is obvious that the rigidly formalized procedure of judicial proceedings doesn't allow lead neither exhumation, nor verification of the testimonies on the place, no search.

Production of such investigative actions as an investigative experiment (Art. 288 of the Criminal Procedure Code), survey of the district and the room (Art. 287 of the Criminal Procedure Code), in jurisprudence meet extremely seldom. The matter is that to the court with the participants of judicial proceedings (owing to publicity of the process) it is rather difficult to conduct the investigative experiment or, especially, the search directed on searching of the things and subjects relating to the considered criminal case not only in the organizational plan, but also in especially moral aspect. The called actions are characterized by the raised extent of coercion, and, the survey and the search assume different forms of search and in different places (special rooms, rooms of economic and household purpose etc.), that is hardly compatible to the administration of justice [6]. Conducting of these actions within the investigation of illegal crossing of SF RF at the check points and the related crimes is especially characteristic. This feature is that the criminals use various remote in the usual way places, structurally located on the board of the sea (river) vessels of foreign following, in the cars of trains, on the motor transport, aircrafts. Perhaps the numerous use of these rooms for implementation of criminal plans until disclosure of a crime. The data received on the concrete criminal case can help considerably with the disclosure of other similar crimes, and the faces which provided them are of huge value for the justice.
Completion of gaps in the materials of preliminary investigation is reached during interrogations (art.275, 277, 278, 282, part of the 4th art.271 of the Criminal Procedure Code of the Russian Federation), during the production of judicial examination (art. 283 of the Criminal Procedure Code of the Russian Federation) and during the survey of the district and the room of the art.287 of the Criminal Procedure Code of the Russian Federation. The last, though is applied in jurisprudence extremely seldom, also, in our opinion, is a very effective way of permission of the enough difficult judicial and investigative situations. It should be noted that the process of completion of gaps in the materials of preliminary investigation in the court is considerably complicated by the procedure of judicial proceedings limiting the search cognitive activity of the court both on time and on the choice of tactical means.

Let’s consider the problem and search judicial situations connected with an assessment of proofs in the court. This classification group is of special interest in the gnoseological plan since allows track the dialectics of development of the operative search, investigative and expert mistakes into the judicial mistakes. During the search cognitive activity of the judge connected with an assessment of evidence seized on preliminary investigation an integration of operative search, investigative, expert situations into the judicial problem and search situations, and vice versa is possible.

Most often in the court of the 1st instance there are judicial PSJS connected with an assessment of the judge of the expert opinion and conclusion of the expert. This assessment is carried out by the court in the following directions: personality of the expert, his impartiality and competence; objects of the expert research; completeness of the expert research; character of conclusions of the expert (categorical or probabilistic) and the determination, in this regard, their places in the general system of judicial proofs; legality and validity of the expert conclusion drawn on the preliminary investigation.
As the practice shows, as a result of an assessment by the court of the personality of the expert such typical mistakes made during the preliminary investigation come to light: conducting of examination by the person which, according to the law, was subject to branch; carrying out expert research (its part) by the persons who weren't not appointed in the order established by the law the case experts [7]. Jurisprudence consistently confirms the need of cancellation of the sentence in such situations.

The judicial PSJS connected with the evaluation of the objects of expert research very often lead to the loss in the court session of such valuable proof, as material. Especially often such situations arise in the cases connected with a drug trafficking and counterfeiting, forgery. The matter is that the existing Criminal Procedure Code forbids production of examinations before the initiation of legal proceedings therefore the practice developed specific form of the test action – preliminary research of materials and substances. This test action is, in fact, the veiled examination form. The technology of examinations on narcotic substances and counterfeit money and documents quite often leads to the loss by the objects of expert research of an original form. The results of preliminary research are the subject to check in the procedural way, in practice the expert only renews the reference of research of the substances to the judgment. During the court session such conclusion in the absence of initial object of the expert research often doesn't maintain criticism from the protection from a position of its admissibility, and the material proof thus is irreversible lost. In this regard, we believe, it is necessary to make the amendment to the part 4 of the article 146 of the Criminal Procedure Code of the Russian Federation that in cases, being urgent and a possible loss of material proof, to allow production before the initiation of legal proceedings not only inspection of the place, surveys, but also judicial examination.
The evaluation of completeness of the expert research at the stage of judicial proceedings, in our opinion, has to include the analysis by the court of the expert PSJS permitted in a pretrial investigation with the purpose of identification of the probable expert mistakes. The frequent mistakes made by the permission of typical expert PSJS in certain cases testify to their possible premeditation or to an incompetence of the expert. These facts can provoke illegality of the judgment.

Let’s consider the problem and search judicial situations connected with the decision-making on the merits of the case. Adoption by the judge of the decision on the merits of the case is a culmination point of the all its search cognitive activity during the judicial proceedings. On the way of decision-making there can also be very difficult problem and the search situations which aren't always resolved easily by the available to the judges informative means. From this point of view, the Criminal Procedure Code of the Russian Federation which deprived the judge of opportunity to direct criminal cases to an additional investigation in case of the materials of pre-judicial production, insufficient for adoption of the reasonable decision, significantly complicated the problem of establishment of an objective truth of the case.
Development of the judicial PSJS connected with decision-making happens in the courts of the 1st, 2nd and supervising instances according to different schemes. In this case activity of the courts of the 1st instance is directed on collecting the proofs sufficient for decision-making in the essence, and the courts of the 2nd and supervising instances – on the check of transitivity of the already made judgments. Only in the court of the 1st instance there is permission of the case, and the pronounced sentence is the act of justice that is considered as a feature of constructive activity of this court. On the contrary, constructive activity of the courts of the appeal, cassation and supervising instances represents the revision of the already made decisions on the essence therefore, we consider, it is difficult to agree with the point of view of the certain authors considering that ". . when leaving a sentence of the court of the first instance without change, at its change or cancellation with the stopping by production the superior court carries out the justice, and its definition is the act of justice" [8]. It is difficult in the procedural and gnoseological plan to call justice the secondary activity of the auditing character provided with the search and informative means in much smaller volume, than preliminary investigation and the judicial trial though in the literature also the other opinion that it is necessary to include all activity of the court including by the implementation of function of judicial control in the concept "justice" was expressed. It is obvious that in these situations the information uncertainty can't be overcome by the informative means which are in an arsenal of the court of the 2nd instance. In this regard, in our opinion, the direction of the case to the new judicial review is the unique and correct decision in the similar judicial PSJS promoting establishment of the truth in criminal legal proceedings. As a result of such decisions the new cycle of judicial and investigative situations in the court of the 1st instance is initiated.
The researches, conducted by us showed that the judicial PSJS connected with the decision-making on the case in supervising instance are developing approximately according to the same scheme, as well as in the court of cassation as their genesis is defined by the general gnoseological and psychological regularities of development.

The author of the present article didn't put the task to capture the all classification groups of the typical investigative situations arising in the court. Meanwhile, this subject is represented as very perspective and needs the further scientific development.
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