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Constitutional-legal dispute as a kind of
legal conflict

In this article approaches to the determination of legal conflict that allows the author formulate the concept and signs of constitutional and legal dispute are analyzed. The author gives determination to the constitutional-legal dispute as a kind of legal conflict, arisen in the constitutional and legal sphere in connection with the creation, realization, application, change or interpretation of the constitutional-legal norms. Such dispute represents an antagonism of the sides – the subjects of constitutional right – with the opposite interests which comes to the end (or has opportunity to come to the end) by the means of constitutional procedures. The legal form of existence of the constitutional-legal disputes is the constitutional-legal relations.

В статье анализируются подходы к определению юридического конфликта, что позволяет автору сформулировать понятие и признаки конституционно-правового спора. Автор дает определение конституционно-правовому спору как разновидности юридического конфликта, возникшего в конституционно-правовой сфере в связи с созданием, реализацией, применением, изменением либо толкованием конституционно-правовых норм. Такой спор представляет собой противоборство сторон – субъектов конституционного права – с противоположными интересами, которое завершается (или имеет возможность завершиться) посредством конституционных процедур. Правовой формой существования конституционно-правовых споров являются конституционно-правовые отношения.
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The term "conflict" is used today by the different branches of scientific knowledge: art criticism, history, mathematics, sociology, political science, cultural science, psychology, pedagogics, philosophy, law, actually conflictology, military and other sciences [1, 2]. 

Possibility of the analysis of the legal conflicts, in general, and legal disputes, in particular, through a prism of conflictology is predetermined by that all the conflicts possess the uniform nature, "… arise and develop on the general samples, are shown through the uniform elements, are inseparable from social conditions" [3], there are general regularities and rules of their permission. In this regard, the concept of legal dispute (dispute on the right) as one of the important legal forms of conflict gained distribution in its different variations in labor, administrative, financial, civil procedural and other branches of the right. "…It pretends on the detailed disclosure of the content of legal dispute" [4]. Important theoretical provisions, conclusions of this concept can have methodological value for interpretation of the constitutional and legal dispute as a complete phenomenon. 

In spite of the fact that the legal conflictology is the young sphere of scientific knowledge, nevertheless, it uses quite developed category device, is based on the system of principles and approaches which provide complete and reliable knowledge of the conflicts of legal character, regularities of their emergence, existence and permission. The theory of legal conflict is universal and, in this regard, is capable to make a basis for development of the theory of legal dispute of any branch accessory, including constitutional and legal, to help to formulate the concept, signs, to determine the structure of such disputes, to track their dynamics, to delimit from the similar political and legal phenomena.
In view of the variety and ambiguity of the definitions of constitutional and legal dispute offered in the science of constitutional right the results of analysis of the concept "legal conflict", first of all, can form the basis of definition of the constitutional and legal dispute. 

One considers that the social conflict is an external form of expressing of a contradiction, first of all social (public) expressed in an antagonism (counteraction) of the sides – participants of the public relations. A contradiction in views, opinions, ideas, positions – yet not the conflict, it develops into the conflict when the individual or social group "… realizes the opposition of interests when there are corresponding motivation and the types of behavior which are shown in the direct collision" [5]. Thus, the conflict is a certain form of interaction between the people which is expressed in an antagonism (collision) of the sides with the contradicting (multidirectional) interests. 

When the relationship of the sides on any of the stages of conflict is mediated by the legal norms, the conflict receives legal filling and becomes the legal (or right) conflict. However it is necessary to recognize that in jurisprudence there was no uniform view of the concept and the content of legal conflict. It is caused, first of all, by the dispersion of scientific opinions concerning a definition "social conflict". As well as in a case with the term "social conflict", when determining the legal conflict scientists lean on such keywords and concepts, as: antagonism, collision, conflict interaction, contradictions (social contradictions), opposite interests. As a result, the definition of legal conflict arises as the annex of the term "social conflict" to the legal sphere.
So, the legal conflict is determined by V. N. Kudryavtsev as "… an antagonism of the legal entities in connection with application, violation or interpretation of the legal norms" [6]. According to P. A. Astakhov "… the legal conflict as the kind of social conflict and a specific form of interaction of its participants proceeding in the sphere of positive law represents the open antagonism between, at least, two legal entities caused by contradictions of their legally significant interests, attracting the legal consequences and overcome by the means of legal means and methods" [7]. 

The conceptual analysis showed that the scientists aren't always solidary with a formulation of these or those signs of legal conflict. For example, discussion goes round a question of, whether all the elements of the conflict have to have legal characteristics or enough that at least one of them (the object, the subject, the subjective or objective side) had legal value. As a result, quite developed determination is formulated by T.V. Hudoykina at whom the legal conflict represents "… the antagonism of the legal entities connected among themselves by the legal relations with inconsistent legal interests which arose in connection with the creation, realization, application, change, violation, interpretation of the right". She believes that as the legal conflict it is possible to recognize and "… the antagonism having at least one element (subjects, object, the subjective side (motivation) or the objective side (counteractions)) of legal character at which the sides or the third side surely resort to the necessary legal procedure (a conflict yuridization) allowing further its ending (break, termination, and better the permission) by a legal way" [8]. M. N. Marchenko adheres to the similar approach [9].

Thus, the legal conflict is the specific form of interaction of legal entities which is shown in their antagonism caused by the contradictions of their legally significant interests.
The content of legal conflict is predetermined by the specifics of legal relations between the subjects of conflict that gives the grounds to the scientist to differentiate all legal conflicts on two main groups: "… the legal conflicts which are developed within the conflict legal relationship and the permission of legal dispute and the legal conflicts which are developed within the right breaking behavior and the realization of legal responsibility for a committed offense" [10, 11, 12]. Thus, two main forms of the legal conflict – legal dispute and legal offense are allocated.

Constitutional and legal dispute, acting as a kind of legal conflict, has all signs of the last [13], extrapolated on the constitutional right as a branch of the modern Russian law and its fundamental categories: legal entities, rules of law, legal relationship, legal facts. Proceeding from it:

1) constitutional-legal dispute arises in those spheres of public relations which are the subject of constitutional right;

2) as the participants of constitutional-legal dispute the subjects of constitutional right act: citizens of the Russian Federation, foreigners, stateless persons, associations of the citizens; public institutions – the Russian Federation, its subjects, public authorities; municipalities, local governments, officials etc.;

3) constitutional-legal dispute arises in connection with the creation, realization, application, change or interpretation of the norms of constitutional right;

4) permission, settlement, termination of the constitutional-legal dispute is carried out by the means of constitutional procedures;

5) both emergence, and completion of the constitutional-legal dispute involves the constitutional-legal consequences;

6) legal form of existence of the constitutional-legal are the constitutional legal relations arising on the basis of legal facts the most widespread of which are the action (inaction) in the form of violation of the bases of constitutional system, constitutional values, constitutional (main) rights and freedoms, the areas of jurisdiction and powers established by the norms of constitutional right of the competences or the powers constitutionally differentiated.
Thus, the constitutional-legal dispute can be determined as a kind of legal conflict which arose in the constitutional-legal sphere in connection with the creation, realization, application, change or interpretation of the constitutional-legal norms of law and expressed in an antagonism of the sides – the subjects of constitutional right – with the opposite interests which comes to the end (or has opportunity to come to the end) by the means of legal procedures provided by the norms of constitutional right.
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