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Abuses of the right on the action in the civil

and arbitration process of Russia

This article considers the main directions of judicial protection of the rights and legitimate interests, and also the problems and ways of counteraction to the abuses of procedural laws. The analysis of the Russian procedural legislation shows that the domestic right strongly stands on a position of reasonable ratio of the private and public interests in the civil and arbitration process. In the articles determining the tasks of the civil and arbitration process (Art. 2 of CPC of the Russian Federation and the Art. 2 of APC of the Russian Federation) the purposes both individual and public in character on which the achievement of justice is directed take place.
Данная статья рассматривает основные направления судебной защиты своих прав и законных интересов, а также проблемы и способы противодействия злоупотреблениям процессуальными правами. Анализ российского процессуального законодательства показывает, что отечественное право прочно стоит на позиции разумного соотношения частных и публичных интересов в гражданском и арбитражном процессе. В статьях, определяющих задачи гражданского и арбитражного процесса (ст. 2 ГПК РФ и ст. 2 АПК РФ), имеют место как индивидуальные, так и публичные по своему характеру цели, на достижение которых направлено правосудие.
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The procedural legislation contains some provisions which, on the legislator’s plan, have to serve as a prophylactic of abuse of the procedural law, and also to be an effective measure for an unfair implementation of procedural laws. From the responsibility measures known to the right only two are obviously expressed in the Russian legislation: 

1) giving to the person who abused the right, the court costs (p. 2 Art. of 111 of APC the Russian Federation); 

2) collecting from such person of compensation in favor of the other side (Art. 99 of CPC of the Russian Federation). 

As it is fairly noted by the scientists and lawyer practicians, any of the measures existing in the Russian legislation isn't full and actually doesn't carry out the functions determined for it. 

According to the Art. 111 of APC of the Russian Federation: 

1. In case the dispute arose owing to violation by the person participating in the case, claim or the other pre-judicial settlement of the dispute provided by the federal law or the contract, including violations of the term of providing the answer to a claim, leaving of a claim without answer, the arbitration court gives on it the court costs, irrespective of the results of consideration of the case.

2. The arbitration court has the right to give all court costs on the case on the person who is abusing the procedural laws or not carrying out the procedural duties if it led to failure of the court session, a trial tightening, hindrance of consideration of the case and adoption of the lawful and reasonable judicial act. 

Cases of the statement of the petitions directed on a process tightening if the declaring person specifies obviously in-veracious data can be carried to the abuse of the right (that is this article), submits fraudulent documents, knowing about their sub-falsehood.
If the dispute arose owing to the violation by the person participating in the case, claim or the other pre-judicial order of settlement of the dispute provided by the federal law or the contract including owing to the violation of the term of representation of a claim without answer, the arbitration court gives to this person the court costs, irrespective of the results of consideration of the case. 

It is obvious that the abuse of a right on the action also falls within the coverage of this norm, but only partly: in case of an appeal to the court with the claim without observance of the provided order. Generally by the action of this norm covers only the abuses allowed the persons participating in the case directly during the most judicial proceedings. Thus, considering that fact that in the standards of the current legislation of APC of the Russian Federation isn't provided the other measures of responsibility for the abuse of procedural law on the claim, in view of that these measures don't cover all options of an unfair implementation of this right, it is possible to claim that in the modern arbitration procedural legislation there are no complex measures of responsibility for the abuse of the right on the action. 

Investigating the other variants of legal impact on the person abusing the right it is necessary to remember that in this case as a procedural consequence a refusal in protection of the belonging right on the sense of Art. 10 of the Civil Code of the Russian Federation as the action of this norm is limited by the abuse of the right can't be considered. 

Obviously, in the modern law-enforcement practice of the courts of law and arbitration courts as the basis for counteraction to abuse of the right small significance is attached to the standards of the constitutional legislation and protection of conscientious participants of the civil procedural legal relationship is based, generally on the standards of the branch legislation.
Taking into account the aforesaid it is possible to draw a conclusion that judicial acts in the civil and arbitration process is the form of expression by judicial authorities of the will established by a civil procedural, arbitration procedural law which is directly aimed at providing the laws in force of freedoms and legitimate interests of the participants of a civil turn.

Within the civil and arbitration process court as the public authority by consideration and permission of civil cases promotes strengthening of a law and order (Art. 2 of CPC of the Russian Federation) and promotes formation and development of the partner case relations, formation of customs and ethics of a case conduct (p. 6 of the Art. 2 of APC of the Russian Federation).

Now the court not only resolves the legal disputes between the subjects of concrete legal relationship, but also exercises the control over the activity of legislative and executive branches of the power of their bodies.

Security function of judicial acts on the maintenance of stability of civil turn is shown in two spheres: first, within the individual right application when as a result of consideration and permission of the separate case the court orders concrete legal relationship which are the consideration subject in the court; secondly, when the court exercises the constitutional and administrative control over the activity of legislative and executive branches of the power, whose acts directly regulate the sphere of a civil turn.

The controlling functions of judicial authority in the civil and arbitration process behind the legislative and executive branches of the power are shown in the following.
According to the existing civil procedural, arbitration procedural legislation, courts of law, arbitration courts have the right of compliance assessment behind the regulations of legislative and executive branches of the power.

So, if the participants of civil turn believe that the regulatory legal act or its separate provisions don't correspond to the law or other regulatory legal act having big validity in this connection, it violates their rights and legitimate interests, they have the right to appeal (according to the rules of jurisdiction) to the court of law or to the arbitration court with the statement for recognition of the statutory right act which isn't existing completely or in a part (p. 24 of CPC of the Russian Federation, p. 23 of APC of the Russian Federation).

The operating APC of the Russian Federation and CPC of the Russian Federation regulate not only an order of pronouncement of judicial acts in the court of the first instance, but also the procedure of pronouncement of judicial acts of the control instances. Thus, as the general rules existing for pronouncement of judicial acts in the court of the first instance and the special are applied.

Thus, existence of the special procedure of pronouncement of the judicial act distinguishes them from the other acts of application. 

The order of the chairman, though is reflected in the protocol of the court session, is aimed at the providing appropriate implementation of justice, but it doesn't belong to judicial acts as there is no legal regulation of the procedure of its removal, and it doesn't generate, any procedural laws and duties.
Among the specific lines distinguishing judicial acts in the civil and arbitration process from the other acts of right application it should be noted the following:

1) are adjudicated in the order established by the procedural law;

2) procedural legislation in detail regulates a form, structure, contents and requirements to which judicial acts have to answer;

3) act as the legal facts;

4) have a special procedure for control and cancellations;

5) enter into force;

6) have a special order of execution;

7) possess a cross-border action.

In this work the attempt to give the complex analysis of the institute of judicial acts in the civil and arbitration process was made. Judicial acts in the civil and arbitration process is the form of expression by judicial authorities of the will established by the civil procedural, arbitration procedural law which is directly aimed at providing the laws in force, freedoms and legitimate interests of participants of a civil turn. 

Judicial acts take the central place in the mechanism of realization of judicial authority in the civil and arbitration process. They not only finish the activities on executing and settlement of a dispute in essence, but also are the legal facts with which all movement of the process is connected. 

To the all procedural activity of the court is given a procedural shape therefore the results of such activity have to be made out by the judicial acts. In the given work the suggestions for improvement of the acting civil procedural, arbitration procedural legislations which are directed on unification of the norms on judicial acts in the civil and arbitration process are made. 
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