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Determination of «the laundring of criminal incomes» 
in the legislation of the USA

Present article is devoted to the analysis of the criminal - lawful standards, which relate to the establishment of responsibility for «laundering» of cash resources» obtained criminally legalized by transportation, sending or enumeration for the purpose of introduction into the activity of the officially existing institutes of the financial – credit system of the USA. It was shown the historical sources of the appearance of a concept itself «money laundering» in some American cities, which is connected with the activity of the well-known criminal clans of America. The article gives idea about the spectrum of the crimes provided by federal criminal legislation, are given some juridical concepts, connected with «laundering», are shown the compositions of the crimes which border and which facilitate to the data by the form of crimes. Account is illustrated by examples of the results of investigations, carried out by the law-enforcement services of the USA and also by sanctions, provided by federal legislation for commitment of similar acts.

Настоящая статья посвящена анализу уголовно-правовых норм, относящихся к установлению ответственности за «отмывание денежных средств», добытых преступным путем и легализуемых путем перевозки, пересылки или перечисления с целью внедрения в деятельность официально существующих институтов финансово-кредитной системы США. Показаны исторические истоки появления самого понятия «отмывание денег» в некоторых американских городах, что связано с деятельностью известных преступных кланов Америки. Статья дает представление о спектре преступлений, предусмотренных федеральным уголовным законодательством, приведены некоторые юридические понятия, связанные с «отмыванием», показаны составы преступлений, граничащих с данным видом преступлений и способствующих их совершению. Изложение иллюстрировано примерами результатов расследований, проведенных правоохранительными службами США, а также санкциями, предусмотренными федеральным законодательством за совершение подобных деяний. 
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Appearance of the expression «money laundering» is connected with the activity of criminal groupings in the USA in the 30's of the past century which at the beginning of the 19th century began to derive huge revenues from the organization of prostitution, illegal propagation of alcoholic beverages and accomplishment of the extortions. The problem of the legalization of criminal incomes and their safe introduction into the legal commercial activity arose in the specific stage of the expansion of criminal activity before the bosses of groupings, hiding the sources of obtaining from the American authorities.

After the study of the diverse variants on the investment of incomes the selection was made in favor the laundries, available in a sufficiently large quantity in the large cities of the USA. One of the reasons for this selection consisted in the fact that the laundries worked with a large quantity of available money and order the simplified financial documentation. This made possible to indicate the fictitious information about the clients, allegedly who passed linen to the washing and to introduce the money, obtained from the criminal activity into the cashbox of laundries, as if payments for the washing “mixing up” thus “criminal money” and legal incomes.

As result, in certain time, groupings, in particular clan Al Capone (Alphonse Gabriel) in Chicago, began to manage a significant quantity of laundries, using them as the basic link in the mechanism «washing» or «laundering of money». Although officially in the legislation of the USA, including criminal, until 1986 there was not the official determination «of the money laundering», this phenomenon occurred in many investigated criminal cases [1].

In 1985 federal law court of Manhattan, New York examined criminal case for the charge of the bosses of Italian mafia groupings, which acted in New York, in the organization of large-scale operations on extortion, usury and bribery.

Operation, conducted by the FBI and attorney’s office for two years on the collection of the proofs of criminal activity, with respect to the mafia clans of Gambino, Corallo, Costellano, Bonanno and Landello revealed the mechanism of the accomplishment of criminal schemas on obtaining of incomes from the criminal activity, investment of the obtained incomes into the legal business and using state and municipal officials for guarantee of a success of legalization.

Although all accused were condemned to 100 years of the deprivation of freedom (each without the right of pardon) this court revealed the problem of the absence of the criminal - lawful standard in the legislation of the USA, which establishes prohibition on the accomplishment «money laundering» [2].

As the result, perturbed with an increase in the flow «drug-dollars», the Congress of the USA criminalized the phenomenon «laundering» in 1986 by the adoption of the Money Laundering Act defined «laundering» as independent federal crime. This Act is a component of the 18 Title «Сrime and Criminal Procedure» U.S.C. of the USA and it was completed in the Code as §§1956, 1957, 1960. This Act repeatedly changed and was supplemented in the past years. Last significant addition was connected with the adoption the federal P.A.T.R.I.O.T. Act on October 25, 2001 having its full name as «Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act» and it was adopted by the Congress as a measures involved with the terrorist attack in New York on September 11, 2001 [3]. The number of official sources and statesmen of the USA give a determination of «money laundering» in accordance with the law accepted and its changes [4].

For example, in the report prepared for the President and Attorney General of the USA in 1968 President’s Commission on Organized Crime the «money laundering» is described as «the process, in which someone hides existence, illegal source or illegal use of income and then disguises this income, in order to make its use by legal».

Senator from the state of Michigan Carl Levin, chairperson of the subcommittee of the Senate of the USA prolonged time occupied by legislation activity in a sphere of fight with «money laundering deters that «money laundering occurs when criminals attempt to hide incomes of their criminal activity and to represent ones as lawful means».

Charles Doyle who works as an elder specialist for the lawful administration of the Congress of the USA expresses «money laundering» as «the flow of the money or other values obtained from the accomplishment of crime. This is the motion of fruits or tools of crime».

Professor of the University of the Illinois state William R. Schroeder who specializes in the study of reasons and conditions of economic and financial criminality gives the notion of «laundering» as «the process, by means of which the criminals convert «dirty money» into «the clean ones». He notes that the criminals deal with «money laundering» for three reasons.

«First of all, money are a vital the basis of an organization, which is occupied by criminal activity for obtaining the profit and are used for coating of the expenditures of the organization, completion of the means of the accomplishment of the crimes and buying of the services of corrupted officials in order to avoid disclosure and drawing of attention to the illegal activity and payment of its extravagant means of life. In order to expend money for these purposes criminals must convert the money, obtained illegally, into the legal.

Secondly, «tracks» of the money obtained from the crimes, can become the exposing proof. Criminals must hide either hide the sources of their riches or disguise possession or control in order to guarantee that the development of illegal incomes they are not used not in order to give out them. Thirdly, incomes from the crimes frequently become the purpose of investigation and withdrawal. In order to protect made a fortune by dishonest way from the suspicion and the confiscation criminals must hide their existence or make their by those appeared lawfully».

The USA’s Criminal legislation (U.S.C. Title 18, §1956(а)(1) gives the official notion «money laundering» as an action when «anyone understanding that property represented in the financial transaction, is the result of any form of the illegal activity and attempts or commit any financial transaction which is actually connected with the specific illegal activity».

For the illustration it is possible to give case investigated and illuminated in the special report to the congress of the USA in 1999 about the influence «money laundering» on the activity of commercial banks [5]. It concerns Azifa Ali Zardari and its wife, President of Pakistan Benazir Bkhutto, who together in period 1994 – 1997 yr., as it is asserted, organized the embezzlement of more than 1 billion dollars by abuse of the official position and secretly placed money to three bank accounts at CITYBANK in Switzerland and Dubai (Arab Emirates). It is asserted that, at least, 10 million dollars from this sum were spent on the purchase and adjustment of gold into Pakistan for using as the means the influence on decision making by some members of Government for different questions of the domestic and external policy of the country.

The influence «laundering » entirely relates also to the negative action on different owner's activity in the territory of the USA. One of the most serious micro-economic factors of the actions is an action of «laundering» on private sector. Criminal groups frequently use false or fictitious companies, which deal with «mixing» of legal and illegal incomes in order to hide or hinder the revelation of true nature of their incomes.

In the USA, for example, nowadays many criminal groupings create a net of small companies for preparation and delivery pizza to disguise incomes from sale of heroin. In fact, they are used same scheme with washhouses firstly used in the USA some decades ago. 

Legal financial – credit institutes, which begin to operate with «criminal» money often become the hostages of the financial means of this origin. Resting in the arm's length transactions to these means, commercial banks or investment companies risk since the criminal groups, which organized «laundering of money» through such institutes, can without explaining reasons to withdraw money from turnover and to place them at its discretion where conveniently without worrying about the written and unwritten rules of market relations. Financial and stock exchange analysts connect a number of the crises in many countries of the World at the beginning of the 90th of the past century precisely with the operations on «laundering of money» [5].

The object of the crime connected with «laundering of money» is determined by §981(а)(1) Title 18 U.S.C. and §320 P.A.T.R.I.O.T. Act as «а) any property, moved and not moved, connected with transaction or attempt at the accomplishment of transaction and offenses…or any property connected with this property; б) any property, moved and not moved in the limits of the jurisdiction of the United States constituting partially and completely obtained or connected with the incomes obtained directly or indirectly from the crime against the foreign state or any property used in order to facilitate this crime…».
«Criminal incomes» are determined §981(а)(2) Title 18 U.S.C. as «а) property of any type obtained directly or indirectly as the result of the accomplishment of crime, which can be confiscated and any property, connected with the crime…(б) …the money, obtained from the illegal transaction connected with the goods or the services».

The objective side of crime is determined by §1956(а) (2) as «Transportation, transfer either adjustment or an attempt of transportation, transfer or adjustment of money documents or cash resources from or into the USA or from one place into another in the United States».

The transportation or an adjustment is understood as physical displacement of money or financial documents from one place into another one which is most typical for the wholesale suppliers of drugs. However, the large sums of available occupy significant volume. For instance, sum into 1 million dollars by 20- dollar bank notes weighs approximately 4 kilograms and therefore, with the development of the system of the electronic adjustment of money, the criminals began it to use, which caused introduction to penal responsibility for the transfer into the composition of crime.

For the attraction to the responsibility of the persons for illegal acts connected with «laundering» it's enough they were connected with «financial» or money transaction or the guilty participated in the transportation of the incomes, obtained from the illegal activity from a district to district (or from state to state) where the money or financial transaction was accomplished» as it is provided by §1956(h)(1)(A) Title 18 U.S.C.

According to §1956(h) (1) (A) «transaction» include «purchase, sale, loan, guarantee, donation, transfer, delivery or another displacement being concerned financial institute, including a deposit, transfer, sending between the accounts, exchange of currency, the prolongation of credit, purchase or sale of bill, certificate of deposit or other monetary instruments, using deposit cell or another payment, transfer or delivery by means of or through the financial institute».

Determination «financial transaction» is given in §1956(с)(4) as «(a) the transaction, which in any event or degree influences on a foreign trade or trade between the states and: it is connected with the transfer of cash resources with electronic or other method; it is connected with the transfer of the name any property, vessel or aircraft; or (b) the transaction, which connects the use of a financial institute which is affected, or it is implicated, in any event or to any degree, into the activity, connected with the foreign commerce or the commerce between the states».

According to §1956(с)(5) «monetary instruments» include «coins or the money bank-notes of the United States or any other country, travelers' checks, nominal checks, bank checks and money orders; or investment securities being powerful to serve as the documents in the form bearer instruments or otherwise used in this form».

Determination «financial institute» is given in §5312(2) Title 31 U.S.C. «Money and Finance» and includes an enumeration of commercial and state unitary enterprises, establishments which participate in the financial activity working with cash, monetary instruments and taking part in the economic relations including commercial banks, tract and insurance companies, currency exchange firms, wholesales, operators of credit system, brokerage forms, invest, loan and telegraph companies, Post Service of the USA, casinos».

The national Law of the United Stated relates «laundering of money» with «defined illegal activity» that is attraction to the penal responsibility for «laundering» is produced only in such a case if «criminal incomes» got as a result of commitment of defined crimes, enumeration of which is indicated in §1961(1) in Chapter 96 «Influence of extortion and corruption organizations» Title 18 U.S.C. This enumeration includes the wide spectrum of the compositions of the crimes, such as «murder, abduction, organization of illegal gambles, arson, robbery, extortion, propagation of obscene fabrications, propagation of substances forbidden to the wide rotation, etc».

The crime connected with «laundering» is characterized by the straight design namely «by the realization of the fact that the property, connected with the financial transaction, is income from the specific illegal activity» (§1956(а)(1). Also under the fear of punishment is established prohibition on the accomplishment of the actions, which facilitate illegal activity in «laundering» or reinvestment of criminal activity’s profit into further illegal activity.

The size of the realized or planned financial or money transaction is not required sign however §1957(а) «Engaging in monetary transactions in property derived from specified unlawful activity» determines that by the required sign of participation in the financial transaction, connected with the property, obtained criminally, is «… cost of the property is more than of 10 000 dollars…». A person, taking part in a transaction, can not know about the illegal source of getting property or funds, taking part in the transaction. For its attraction to penal responsibility it is sufficient that a participant in the transaction realized the illegality of the entering of sums of money or property.

As it’s deterred by §1956(b) (2) (A) «financial transaction» for «laundering» can be done «fully or partially in the US’s territory». It means that is «funds were got from crimes in other countries by spread of drugs, extortions, forgery with respect to the foreign banks, abductions, robberies, destruction of property by explosion or by the fire» such act falls under the penal responsibility for arrangement in the financial system of the USA of the criminal means, obtained from the accomplishment of crimes beyond American territory.

As §1956(а) deters a person making a bargain can be guilty as well if one acts with one of the following intentions: to deviate from the payment of taxes or to be occupied by swindle in the sphere of taxation; to cover source, owner and the person who controls the criminal means, which participate in the transaction; to cover the transaction, directed toward the deviation from the supply established by legislation, the forms of account about the financial operations.

Positions of §§371,1341 Title 18, §78 Title 15 «Commerce and Trade» and §846 «Food and Drugs» U.S.C. also is provided for penal responsibility for «laundering» during the accomplishment of such crimes as: swindle with the realization of the post sending, and sending of money with the use of the electronic means (telegraph and internet), concealment of an accomplishment of an offense or preventing of the activity of civil services and agencies of the USA, crime involved with securities, contribution to the accomplishment of operations with the drugs facilitating their propagation, adjustment and transfer of the obtained incomes.

It’s separately isolated act and responsibility for its accomplishment, connected with the occupation, with control, by control and by supervision of the occupation by owner's activity, which is connected with the unlicensed displacement of money as this determined in в §1960  Title 18 and §5330 Title 31 «Money and Finance» U.S.C. It’s provided that any commercial activity is crime involved with transfer or sending of money by any way and not having a license a presence of which is compulsory according to federal legislation and legislation of state. A state is any state of the USA, district Columbia, Marianas islands or any territory, which is found under the jurisdiction of the United States.

The person, who reached criminal punishable, for this act, age, can be the subject of crime. The age of attraction to the responsibility is determined by the criminal legislation of each state separately [6]. For example, in the California state a criminal punishment can be applied to the person, who reached 16 years at the moment of the accomplishment of crime. The Washington state has also the criminal legislation, which establishes responsibility for a similar crime if a person was carried out 16 years at the moment of the accomplishment of act.

However, federal legislation determines that if a person didn’t carry out 18 years at the moment of the accomplishment of crime a criminal case in the relation one must be examined by special law court (juvenile court) in closed session. After passing of sentence judicial materials about the person, on reaching by it of the age of 18 years, are destroyed. If the person at the moment of the accomplishment of crime was carried out 18 years, its matter is examined in the usual law court for the adult law-breakers. But if a criminal before reaching of 18 years committed such heavy crimes as murder, robbery, rape, robbery with violence and others, it falls under the jurisdiction of law court for the adult.

By the federal legislation of the USA are provided the following measures and the forms of punishment for the crimes, connected with «the money laundering», or the facilitating accomplishment «laundering» [7]:

· action or attempt of action of a financial transaction involved with specific illegal activity is punished by a fee not more 500 000 dollars or by a fine equal double cost of property with respect which is perfected the illegal transaction with using «criminal money» however large this cost was or prison term not more 20 years or both;

· displacement, transportation, the transfer of monetary instruments or cash resources for the purpose of the continuation of the criminal activity or for hiding their criminal nature from fiscal services is punished by punished by a fee not more 500 000 dollars or by a fine equal double cost of property however large this cost was or prison term not more 20 years or both;

· concealment, disguise of nature and owners of the illegal incomes is punished by a fee not more 500 000 dollars or by prison term not more 20 years or both;

· participation in the illegal transaction, connected with the property, obtained or produced from the criminal activity, is punished by a fee not more 500 000 dollars or by prison term not more 10 years or both. A court can put alternative penalty on the sum not more equal double cost of property got by a criminal way and involved with a transaction;

· commitment of unlicensed activity involved with «transportation» of money is provided a punishment in the form of a fine 5 000 dollars or prison term not more 5 years;

· participation in the swindle with the realization of post sending and the sending of money via telegraph service is punishment by prison term not more 5 years or by a fine. If similar crime led to disturbance of the functioning of credit and financial institute it’s provided punishment in form of a fine not mote 1 billion dollars of prison term not more 30 years or both;

· concealment of perfect or accomplished one of the crimes indicated, assignment of false or uncertain information for the purpose of false representation of the state controlling services is punished by a fine of prison term not more 5 years or both.

Thus, sum up described one may make a conclusion about the presence in the American legislation of the lawful set of instruments, ensuring development and suppression of attempts at the legalization of financial means, obtained as a result of criminal activity, thus ensuring the stability of the activity of the financial sphere and economy. Also the measures are provided for the criminal action connected with the deprivation of freedom and penal sanctions, which must contribute to action on formation conditions for the criminal intentions, which relate to attempts of the legalization of criminal incomes.
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