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Municipal regulation of housing and public utilities through the cold-water supply and sanitation tariffs setting
This article is focused upon the problem of legal recognition of the housing and public utilities regulation process through cold-water supply and sanitation tariffs setting. The author pays special attention to the Municipality’s role in the solution of the issue above and to the law enforcement practice in the Far-Eastern federal district, Jewish Autonomous Region, the Khabarovsk territory and the city of Khabarovsk, in particular. The following issues were raised by the author: the utility of the tariffs calculation rules changes made by several by-laws; the role of the Municipality in taking investment programs, as well as the role of the municipal entity as a regulator of relations between the supply organizations and consumers. The article describes the special features of the methodology of tariff regulation in the housing sector. The procedure for consideration and approval of production and investment programs of public utilities is taken as the object of the research. The problems of the tariffs setting procedure are considered and recommendations are also given by the author.
Данная статья посвящена проблемам законодательного закрепления процесса регулирования сферы жилищно-коммунального хозяйства с учётом установления тарифов на предоставление коммунальных ресурсов: водоснабжения и водоотведения. Автор обратил особое внимание на роль муниципального образования в решении данного вопроса и практику правоприменения в Дальневосточном федеральном округе, Еврейской автономной области, Хабаровском крае, в целом, и в городе Хабаровске, в частности. В статье уделено внимание следующим вопросам: осуществлен правовой анализ целесообразности внесенных изменений рядом подзаконных актов в правила расчета и обоснования тарифа; проанализирована роль муниципального образования при принятии инвестиционных программ, а также роль муниципального образования как регулятора правоотношений между снабжающими организациями и населением. Проанализированы особенности использования методики тарифного регулирования в сфере ЖКХ. В качестве объекта исследования взят порядок рассмотрения и утверждения производственных и инвестиционных программ организаций коммунального комплекса. Рассмотрены проблемы при формировании тарифов и даны рекомендации.
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Nowadays the transition from the reform of housing and public utilities to the relatively new rules of the economic mechanisms introduction is of the particular relevance. For instance, the implementation of a balanced tariff policy in the field of water supply and sanitation tariffs regulation for supplying organizations by local authorities.

Housing and public utilities is a special sphere of the regional economy in which the production, distribution and consumption of goods and services related to the field of life-supporting personal and public consumption in the condition of limited resources is being implemented. This is a state regulated and territorial managed complex set of intersectoral public branch of economy.

The specialties of the utilities’ activity differ from that of the other enterprises because not every utility is to receive the maximum profit. The authorities limit their pricing policies, protecting the interests of the population, in an effort to establish equal and affordable prices for housing and acceptable payment for utility services under the condition of the same or better quality.

The housing reform implemented in the country not long time ago has shown that this field has accumulated a number of challenges. The current system of tariff regulation makes it almost impossible to attract private investment into the development of the cities’ utility infrastructure.

Therefore, the research on the tariff regulation in housing is relevant as much as for the management theory, and for the practical application of measures for the tariff regulation in housing and property maintenance organizations
.

The purpose of this article is to study the legal sources of local government in the tariff regulation of water supply and sanitation services.
It is important to note, by the power-sharing between the executive authorities of the Russian Federation and the local government, the legislator provided the opportunity to delegate some of his functions, the implementation of which due to their high value is most effective only in case if they are transferred to a Municipality.

According to the part 2 of the article 5 of the Federal Law N 416-FZ "On the Water Supply and Sanitation"
 some functions of the executive authorities of the Russian Federation in the field of water supply and sanitation can be transferred to local governments of settlements, urban districts by the laws of a constituent member of the Russian Federation. These functions include:

1) Establishment of water supply and sanitation tariffs;

2) Approval of investment programs and control over the investment programs implementation, including the final achievement of the target values ​​of reliability, quality and energy efficiency through the investment program activities;

3) Approval of the production programs and control over the production programs implementation, including the final achievement of the planned values ​​of reliability, quality and energy efficiency;

4) Choosing the method of tariff regulation for cold-water- and sanitation supplying organizations;

5) Approval of the long-term parameters of tariff regulation, the target values of reliability, quality, energy efficiency, the method of tariff regulation in cases stipulated by the legislation of the Russian Federation on concession agreements;

6) Approval of the plan values of indicators of reliability, quality and energy efficiency
.
Moreover, according to the article 6 of the Federal Law, the powers of local governing bodies of urban districts in water supply and sanitation include:

1) Organization of the public water supply, including taking measures for the organization of public water supply and (or) sanitation in case of the organizations’ engaged in hot-water, cold-water supply and (or) sanitation failure to fulfill any of their duties or in case of these organizations’ refuse to fulfill their obligations;

2) Determination of a centralized system of cold water and (or) sanitation in a settlement, urban district for a guaranteeing organization;

3) Harmonization of the list and amount of objects of centralized hot water systems, cold water and (or) sanitation which need the current and capital repair, decommissioning;

4) Approval of the water supply and sanitation schemes for settlements, urban districts;

5) Approval of the technical specifications for the development of investment programs;

6) Investment programs coordination;

7) Harmonization of reducing the discharge of pollutants, and other substances and microorganisms in surface water bodies, groundwater bodies and catchment areas programs;

8) Other powers provided by this Federal Law.

In some cases, including the examples of the Far East, we are able to see the situation when tariffs for cold-water supply and sanitation are set by the executive authorities of the Russian Federation (for example, the Jewish Autonomous Region) and when this right is transferred to municipalities by a separate law of a constituent member of the Russian Federation (for example, the Khabarovsk territory and the city of Khabarovsk in particular).

It is to be noted that the legislator has finally determined the method and sequence of actions in the process of choosing ways of tariff calculation. The 19th paragraph of the Government Decree of 28.03.2012 N 258 "On Amendments to the Rules of identifying and defining standards for consumption of public services"
, in turn, says the consumption standards of public services in a residential area and consumption standards for the public utilities for the household needs are established with the use of the analog method or the calculation method. Paragraphs 20, 21, in turn, reveal the content of these methods and determine the sequence of their application, i.e.:

The analog method is used if there is the information obtained from the measurement volume (amount) of utility consumption metering devices installed in apartment buildings or houses, with the same design and technical parameters, the same degree of accomplishment and climatic conditions.

This method can be used under the condition that the selected apartment buildings’ or houses’ technical operation of intra-house engineering systems is in conformity with the rules for using and maintenance of residential premises and the common property in the apartment building, which are approved by the Government of the Russian Federation.

The calculation method is applied in the case of inability to use analog method due to the lack or insufficiency of metering data of the consumption of utilities in apartment buildings or homes that meet the conditions of sample representativeness for the necessary measurements.

According to the Decree of the Government of the Russian Federation of 13.05.2013 N 406 (eds. from 08.09.2014) "On state regulation of tariffs for water supply and sanitation"
, the number of new applications are approved, for instance:

1) Basis of pricing in water supply and sanitation sphere;

2) The rules of water supply and sanitation tariff regulation;

3) The rules of determining the amount of the capital invested in the field of water supply and sanitation and the conduct of its account;

4) The rules of calculating the rate of return for the capital invested in the field of water supply and sanitation.

In a system of regulated tariffs there are the following types:

a) cold-water supply:

tariff for drinking water (drinking water);

tariff for industrial water;

tariff for the transportation of water;

tariff for the water delivery (in case of the local governments’ application after the decision to establish such a tariff is made);

tariff for connection (technical connection) to a centralized system of cold-water supply;

b) sanitation:

tariff for sewerage;

tariff for the transportation of wastewater;

tariff for connection (technical connection) to a centralized wastewater .

The tariffs for drinking water, industrial water, transportation, cold water, wastewater and transportation of wastewater are calculated as a one-part, two-part and more tariffs according to the guidelines of the Government Decree
.

Regulation bodies of municipalities establish surcharges on tariffs for goods and services of public utilities in accordance with the limit index established by the Federal Tariff Service for the corresponding subject of the Russian Federation
.

The local governments exercise their powers only to those utilities organizations that carry out the maintenance of the utility infrastructure in water-supply sphere, sanitation and wastewater treatment, disposal sites of municipal solid waste, if consumers who use these systems and facilities are within the scope of several city districts or several urban and rural settlements in the territories of several (one) municipalities (municipal district) of the constituent entity of the Russian Federation, and the consumers of each of these municipalities consume no more than 80 % of the goods and services of the municipal complex.
Playing the role of an investor in the investment programs of the utility organizations intended to the development of the utility infrastructure, the local authorities approve the technical tasks for the development of investment programs of utility organizations focusing on the development of the utility infrastructure, as well as consider the projects of investment programs of the utility organizations for the development of the utility infrastructure.

Like the regulation authorities of the Russian Federation, the local government has a duty to publish information about the rates and allowances, and production and investment programs of public utilities, as well as on the results of the implementation of these programs in relation to companies, which they are authorized to install rates and allowances for, and, moreover, to organizations, whose production and investment plans they agree and approve.

The functions of the local government’s participation in the drafting of contracts concluded for the development of utility infrastructure, as well as signing these contracts for development of utility infrastructure, determining the conditions under which the investment programs of municipal utilities should be implemented, are interlinked. These powers resulted from the legal nature of the investment relations, and may not be exercised by any other bodies.

The Government Decree of 13.05.2013 N 406 (eds. From 08.09.2014) "On state regulation of tariffs for water supply and sanitation"
, in particular, provides four methods of tariff regulation:

a) method of the economically substantiated expenses (expenditures);

b) method of return on invested capital;

c) method of indexation;

g) method of comparing analogues.

The course of the tariffs set by using the method of economically substantiated expenses (expenditures), the method of comparing analogues, and the course of the limit index of not less than 1 year, unless otherwise is provided by a federal law or an act of the Government of the Russian Federation
.
The long-term tariffs are set by the return on invested capital and the method of indexation on the basis of long-term parameters of tariff regulation. These parameters cannot be a subject of revising during the term of the regulatory period, except the cases of revision for the following reasons:

a) there is an effective court decision, stipulating the need to revise long-term parameters of tariff regulation;

b) the decision of the federal regulating tariffs authority, made following the consideration of pretrial disputes;

c) the decision of the federal regulating tariffs authority against the decision of the executive authorities of the Russian Federation in the field of state tariff regulation (hereinafter - the regional tariff regulation body) on the approval of tariffs adopted with a violation of the laws of the Russian Federation (the regulations);

g) the decision of the regional regulating tariffs authority to abolish the decision of the local government on the issue of tariffs, that is contradicted by the legislation of the Russian Federation
.

Now the widespread growth of tariffs for housing and public services can be observed.

Despite the fact that the tariff restriction exist within the established indices, the prices are actually unreasonably high, therefore, housing and utility enterprises are inefficient, but it is not profitable nor for consumers (the population) or for enterprises (services providers), there is no incentive for improvement.

It is impossible to stop the growth of tariffs without additional subsidies to specific municipal utilities which do not get enough money not only for reconstruction but also to maintain the infrastructure in a viable state due to the current system of tariff identifying.

The author identified a number of problems, one of which is the lack of transparency of the regulation agencies as well as those of the providing organizations.

The information on controlled goods and services that must be available without any barriers include:

1. The information on key indicators of financial and economic activities, including the structure of fixed production costs (in terms of regulated activities);

2. The information about the prices (tariffs) for the regulated goods and services of public utilities and allowances to the prices (tariffs) for the regulated goods and services, in particular, the forming of sales allowances;

3. The information about the main characteristics of regulated consumer goods and services of the utilities organizations and their compliance with government and other approved standards of quality;

4. The information about the presence (absence) of a technical access to the regulated goods and services of public utilities and information about the registration and the implementation of applications for connection to the system of municipal infrastructure;

5. The order of the implementation of the technological, technical and other activities related to connecting to the municipal infrastructure;

6. The information on the investment and production programs (projects) and reports on their implementation.
 In order to ensure transparency of the municipal utilities’ activity and its regulation and consumer protection, the utilities are required to provide free access to information about products and services, prices (tariffs) that are subjects of regulation
.

Another problem is the imperfection of the legislation in the field of tariff forming and regulation. The Housing Code and the other legal acts transferred the whole burden of the tariff regulation and a host of controversial issues, to the municipalities. There are certain financial difficulties that become a significant burden for the local budgets, slowing down the whole implementation of the housing reform.

Currently the ceiling of utility rates is set for a period of 1 to 3 years, but the majority of investment programs have the payback period of 8 years (most range is 8-10 years). For private investors the predictability of cash flows is important, so it is advisable to extend the establishment of maximum tariffs for utility services for up to 5-7 years. This will avoid the price increases for the products of the enterprises - consumers of public (housing) services.

Taking into account the status and problems of the industry, the introduction of clear legislative procedures for long-term planning and forecasting tariffs seems appropriate.

The author offers the following recommendations to solve these problems:

- regulative bodies and local authorities should pursue a coordinated policy of tariff changes for utility services, paying attention to the features of budget financing, aimed at ensuring the social protection of the consumers (the population);

- carry out tariff policy in close conjunction with policies of the establishment of the standards (volumes) actually received by consumers of these services;

- to perform a constant monitoring on the subject of compliance with federal and regional standards for payment of the utilities;

- to carry out a comprehensive examination and audit of tariffs on the utility services with the analysis of test results.

The system of tariff regulation in housing still needs to be improved in order to gain the full balance of the consumers’ and providing organizations’ interests, and also to meet the investment needs of the industry.
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