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Features of development of the norms about the outrage upon bodies of the dead and places of their burial in the domestic legislation of the XI – XVI centuries

The article is devoted to the analysis of the norms providing responsibility for commission of the outrage upon bodies of the dead and places of their burial in the Russian criminal law. During the author’s research the unique lines inherent in the secular and church legislation of the period of the XI-XVI centuries regarding the regulation of responsibility for commission of the acts, connected with the violation of bodies of the dead and places of their burial were revealed. The author comes to a conclusion that at the first stage of historical development the specified norm didn't gain distribution within the secular legislation, however, was provided by an ecclesiastical law. The attention to that the norms of an ecclesiastical law had a great impact at the initial stage on the development of domestic legislation concerning the crimes connected with the violation of bodies of the dead and places of their burial is paid.

Статья посвящена анализу норм, предусматривающих ответственность за совершение надругательств над телами умерших и местами их захоронения в российском уголовном праве. В ходе исследования автором были выявлены уникальные черты, присущие светскому и церковному законодательству периода XI – XVI вв. в части регламентации ответственности за совершение деяний, связанных с надругательством над телами умерших и местами их захоронения. Автор приходит к выводу, что на первом этапе исторического развития указанная норма не получила распространения в рамках светского законодательства, однако, была предусмотрена церковным правом. Обращается внимание на то, что именно нормы церковного права оказали большое влияние на начальном этапе на развитие отечественного законодательства относительно преступлений, связанных с надругательством над телами умерших и местами их захоронения.
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Development of the norms providing responsibility for commission of the violations of bodies of the dead and places of their burial, in the Russian criminal law has a number of unique lines which studying, in our opinion, has scientific interest.  So, in domestic literature the sources of the right providing responsibility for violation of the dead and places of their burial, however, due consideration to the analysis of primary period of appearance of the legislative acts about the crimes, connected with the infringement of bodies of the dead and places of their burial were repeatedly studied, in the literature wasn't given. 

For the first time the norms connected with the violation of bodies of the dead, were enshrined in "The Russian truth" — the main source of the legal, social and economic relations of the Old Russian state. We will notice that "The Russian truth" is the codified act, at the heart of which synthesis of the norms of a common law, traditions of the Old Russian population, and also the elements of the Byzantine right. Characterizing the domestic right of the period of appearance of "The Russian truth", A. Popov pays attention that practical application of these norms presented big evasion from the real Byzantine dogma, nevertheless it gave a strong impetus to the right, induced to do a number of new right definitions. One of such crimes (at the heart of which there were the norms of the Byzantine right), received in the subsequent the legislative fixing in "The Russian truth", became “…scoffing at the dead and whipping of the crosses". The specified acts were fixed in the article 9 of the Synod edition of the Regulations of the prince of Vladimir, devoted to the crimes against the church and religion. Scientific interest has the opinion of V. L. Yanin who considers that these acts are an infringement of the church property, symbolics and the church order. However, in our opinion, more true V. V. Yesipov's opinion is, specifying that the church rules in the theft commission from the dead (a robbery of dead bodies) and damage of the cross (graves), saw not an exclusive crime against the religion, but also a crime against the property.

We will note that in the above norm isn't explained, which actions are included in the concepts "scoffing at the dead persons ", "will whip the cross", in this connection it is difficult to give the detailed criminal and legal characteristic to these acts. In our opinion, it is connected with that the drawing up of "The Russian truth" is the first precedent of generalization and systematization of the customs, covering different branches of the ancient Russian right therefore not all criminal actions received the expanded interpretation. About it the opinion of M. F. Vladimirskiy-Budanov is of interest to the research, arguing that persons who "… scoffs at the dead persons and whips the crosses", were understood as those who took off the clothes with the dead or something other and cut down or damaged crosses on the graves.
Already at the first stage of historical development of the domestic legislation the reference of the crimes connected with the disrespectful relation to the dead and sacrilege — mocking, stealing of the church shrine is obvious. Thus, the church regulations didn't know still the "sacrilege", knew only the "church theft". V.V. Yesipov, pointing to the similarity of studied structures writes that the stealing from the dead as well as the stealing from the church, first of all, was represented as the harmful act, the act causing damage to the relatives of the dead, theft. On the other hand, owing to the special honoring of the dead which had at the ancient Slavs semi-religious character, this act was represented as the sinful act, as though the object of worship theft. In the monuments of the Byzantine right grave thief also stands always on a row with the church thief. This opinion once again confirms that the crimes investigated by us encroach not only on the faith, but also on the property of the Old Russian population, and also on the connection existence between the church theft and a robbery of the dead. 

More controversial question of that: whether the robbery of dead bodies entered the concept "sacrilege" arises in the analysis of acts a source for which "The Russian truth" was. If by the research of norms of "The Russian truth" didn't raise doubts that these two acts are fixed in the Regulations of the prince of Vladimir, in the analysis of standards of the Pskov judgment charter, Codes of laws of 1497 and 1550, this fact is rather ambiguous. We will explain that the article considering the punishment for a robbery of the dead bodies didn't get fixing in the listed above legal sources, however, the norm according to which sanctions to the persons which have made sacrilege (church theft) was provided. For the purpose of clarification of the circumstances concerning, whether the robbery of bodies of the dead and places of their burial belonged to sacrilege, we consider important to analyze the articles regulating the responsibility for commission of the church theft, meeting in the above regulations.
In the article 7 of the Pskov judgment document it is fixed that in relation to "… to krimskiy thief both to konevoy, and perevetnik, and zazhigal’nik", the death penalty has to be used. We will specify that interpretation of the term "krimskiy thief" is ambiguously. Disagreements are caused, first of all, by a discrepancy of translation of the manuscript of the Pskov judgment document, existence in the text of corrections and additions. V. L. Yanin gives a number of opinions of the researchers concerning interpretation of this concept: N. N. Murzakevich and Sh. N. Ustryalov considered that this is the theft from the room, cage (khramina); Yu.G. Alekseev consider krimskiy theft as the theft from the Kremlin (Krom). The most reasoned from our point of view is V. V. Yesipov opinion that only true meaning of "church theft" it is necessary to consider sacrilege theft from the church.  We will note that for the first time, in comparison with the similar norm about the sacrilege, provided by "The Russian truth", in the article 7 of the Pskov judgment document the capital punishment – death is put. 

The norms of the Pskov judgment document were the cornerstone of the Grand-ducal Code of laws of 1497 and the Imperial Code of laws of 1550. The article 9 of the Code of laws of 1497 is devoted to especially dangerous crimes against the state and the church, one of which was the church theft for which commission the death penalty was provided. V. L. Cherepnina notes that in the opinion of the legislator an attempt on the church property was serious crime. The church demanded from the feudal state of the ruthless punishment of any infringement of its good. Really, the orthodox church during a feudal era was one of the most important elements of the state system, had considerable influence on all spheres of the society life. In the comment to this article A.D. Gorskiy explains that under the church thief, according to the majority of researchers of the Code of laws, the person who has made sacrilege, i.e. the act anyway violating the rights and interests of the church, being a stronghold of the feudal state is understood. Article 55 of the Code of laws of 1550 also gives the church theft in the form of the qualified type of theft. However, as A.D. Gorskiy truly notices, neither the Code of laws of 1497, nor the Code of laws of 1550 don't determine still the special structures of sacrilege.
M. F. Vladimirskiy-Budanov’s opinion is of interest to the research, who claimed that the essence of the church theft is understood only in the "cathedral articles" 1667 (P. S. Z., No. 412) and the new decree articles of 1669. Here the theft of things from within an altar and the church and sacred ("sacred vessels" and so forth), but not the theft of any things which are in the church (whether "… if who will steal something, to the God isn't consecrated, and is put to be in the church of saving for the sake of, this not the church robber is called, but the thief", tell articles of 1667), not the theft of things belonging to the church where they were, and not the theft of sacred subjects from the private houses is called as sacrilege. New decree articles (Art. 12) distinguish punishability of the theft from an altar and theft from the church, but don't distinguish sacred subjects from the unconsecrated. 

In our opinion, cemeteries didn't belong to the sacred places, church property protected by the orthodox church. First of all, it is the sacral places for conducting of the ceremonial actions which are directly not within the competence of the church. Respectively, infringement on the places of burial and a body of the dead wasn't a part of sacrilege. It is represented to us that these acts are similar among themselves, but thus they need to be differentiated as the sacrilege is, first of all, property encroachment made with a mercenary motive to take the church property. While the infringement of bodies of the dead and a place of their burial is directed on desecration of the bodies, defilement of memory of the dead and sacral feelings of the relatives. Opinion, that the concept "sacrilege" didn't include a robbery of dead bodies, According to V. V. Yesipov’s statement, the concept of church thief was understood in a narrow sense, coffin thief this concept didn't concern, theft from the dead probably wasn't considered as the theft.

Thus during the considered historical period the norms on plunder of graves of the dead official fixing in the secular legislation wasn't received.
Considering that in the specified time span the ecclesiastical law was widely adopted, and also had a certain impact on formation and development of the secular right, we consider necessary to address to its sources, for search of the norms regulating the responsibility for commission of violations of bodies of the dead and their graves. So, according to the Great Vasily's sixty sixth rule, the one who digs out coffins, is excommunicated for ten years from the sacred communion. Moreover, there is an explanation that "digging out the coffins" – is the one who opens coffins and abducts that is put with the dead. Grigoriy Nisskiy's seventh rule differentiates grobokopatelstvo on "excusable" and "inexcusable". The "excusable" grobokopatelstvo is done by those who: "… sparing the honor of dead and without touching the body hidden in a coffin and not comeliness of the nature, some stones, on a coffin put isn't before the sun, will use on any building, it, though isn't laudable, however, as usual became excusable when this substance will be turned on something the best and the all-most useful" while "inexcusable" is done when "… torture ashes of the dead body, and disturb bones in hope to get the certain ornament dug with the dead". The last act on gravity is equated to simple fornication and punished by a nine-year penance. According to the church canons, the grobokopatelstvo is done, first of all, for the purpose of self-interest, obtaining the property benefit.

We assume that absence of the norms prescribing the punishment to grave-diggers, in the secular legislation, didn't interfere to the using of norms of an ecclesiastical law to them. In our opinion, it is connected with that the norms of an ecclesiastical law taken from Byzantium together with Christianity, entering interaction with the government, formed the harmonious system supplementing each other, "the power symphony".
So, during the research we have analyzed the secular and church legislation of the period of the XI-XVI centuries regarding the regulation of responsibility for commission of the acts connected with the violation of bodies of the dead and places of their burial. On the basis of the obtained data, we came to a number of conclusions. So, we consider that the norms providing criminal liability for commission of the violations of bodies of the dead and places of their burial developed in compliance with the Russian law in general. In particular at the first stage of historical development the specified norm wasn't widely adopted within the secular legislation, however, was provided by an ecclesiastical law. We think that exactly initial norms of ecclesiastical law had rather great influence on the initial stage of development of the domestic legislation on the crimes connected with the violation of bodies of the dead and places of their burial. Before the acceptance of orthodox belief at the Slavic tribes the ideas of veto in relation to bodies of the dead were created, but after adoption of Christianity there is a merge of traditions of the Old Russian culture and the canons of orthodox religion therefore there is legislatively fixed veto on the acts which are intruding upon the room of the dead which sources we find in the norms of the Byzantine right.

Also, during the analysis we differentiated the concepts "grobokopatelstvo" and "sacrilege (church theft)" similar at the first sight. We consider that the specified concepts are adjacent on the nature of actions, however, an infringement on bodies of the dead wasn't a part of sacrilege mentioned in the articles of the Codes of laws, the Pskov Judgment document and the Cathedral Code. 

It is thought that historical experience of formation and development of the criminal liability for commission of the crimes connected with the violation of bodies of the dead and places of their burial is interesting not only within the retrospective analysis, but also is useful to understanding of a current state of the right, tendencies of development and its further improvement.
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