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Comparative and legal analysis of the domestic and foreign

legislations for crimination of the obviously innocent

The article is devoted to the comparative legal analysis of the criminal legislation of Russia and foreign countries, on the example of Japan, South Korea, China, Turkey, for a crimination of the obviously innocent. According to the author, giving by the accused false testimonies in which he criminate the innocent person, has to attract criminal liability for obviously false denunciation (Art. 306 of the criminal code of Russian Federation (CCRF)). The author considers crimination of the obviously innocent as one of the types of the negative post-criminal behavior counteracting disclosure and investigation of a crime. The author offered the need of establishment of criminal liability for crimination of the innocent person and the draft of the article 306 of CCRF / performance, crimination, artificial creation of proofs of the obviously innocent person and falsification of the proofs of charge.

Статья посвящена сравнительно-правовому анализу уголовного законодательства России и зарубежных стран, на примере Японии, Южной Кореи, Китая, Турции, за оговор заведомо невиновного. По мнению автора, дача обвиняемым ложных показаний, в которых он оговаривает невиновное лицо, должна влечь уголовную ответственность за заведомо ложный донос (ст. 306 УК РФ). Автор рассматривает оговор заведомо невиновного как один из видов негативного посткриминального поведения, противодействующего раскрытию и расследованию преступления. Автором обосновывается необходимость установления уголовной ответственности за оговор невиновного лица и предлагается проект ст. 3061 УК РФ / инсценировка, оговор, искусственное создание доказательств обвинения заведомо невиновного лица и фальсификация доказательств обвинения.
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Crimination of the obviously innocent in criminal law is understood as the obviously untrue report of the criminal about participation in the crime of the other person committed by him or about independent commission of this crime by the other person [1, page 317].

Unfortunately, in the existing CCRF crimination of the obviously innocent isn't the circumstance aggravating punishment. 

In our opinion, giving by the accused false testimonies in which he criminate the innocent person has to attract criminal liability for the obviously false denunciation. 

Plenum of the Supreme Court of the USSR in the leading Resolution of December 5, 1986 "About the further strengthening of legality by the justice implementation" specified: "…Motives of refusal of the defendant of the evidences given on preliminary investigation and also the reliability of data on the surrender are the subject of careful check. Special attention has to be paid to the verification of statements of unlawful methods of investigation and the other violations of legality, which could entail the self-crimination or giving the other false testimonies" [2, page 20]. However the plenum didn't express the opinion on the ways of such check and any recommendations to the courts didn't give.

In practical activities the courts usually send the resolution on verification of different data declared by the defendants to the prosecutor's office or to the investigative committee for the organization of check.
We agree with S. S. Kuz’mina's opinion that in the observance of guarantees of the rights of the personality involved in the sphere of criminal legal proceedings is impossible to rush to extremes and to forget about the need of effective protection of the law enforcement agencies from the infringement of honor, advantage, authority of the investigative and judicial workers from the certain citizens including accused, suspects, defendants and other persons. If the court in administration of justice is guided concerning the accused by the principle of presumption of innocence proclaimed by the law, concerning the investigative workers it has to proceed from a presumption of respectability and legality of the actions which are carried out by them. Both of these presumptions can be disproved only with the set of serious and undoubted proofs [3, page 112].

The subjective side of crimination is characterized by direct intention. The concept "obviously" relating to the subjective side of crimination is connected with the concept innocent and specifies that the subject isn't mistaken, and realizes the discrepancy of transmitted data of the reality and non-participation of other person in the crime. Therefore transfer of such information which falsehood to the subject is authentically not known isn't a crimination. 

The suspect, accused and the defendant can be the subject of crimination.
The law gives to the accused wide opportunities of protection including the right to give any evidences on the substance of the brought charge. Quite often the accused chooses lie as a security measure, and in practical activities there are cases when the false testimonies of accused from a way of protection turn into deliberate and active infringement of honor and freedom of the other persons. Crimination is in a certain connection with the committed crime and characterizes post-criminal behavior of the subject, in particular the behavior counteracting disclosure and investigation of the crime.

The motives of crimination can be the most different: desire to reduce the fault, to shift it to others (even obviously innocent persons), revenge, self-interest, envy, hatred, but most often it is used to avoid criminal liability or to soften it. Sometimes false testimonies against the other person are given for the purpose of condemnation of the innocent person [4]. 

Crimination of the obviously innocent as a type of negative behavior counteracting the disclosure and investigation of the crime was provided earlier, as the aggravating circumstance in the item 11 of the article 39 of the CC of RSFSR, and also in the CC of the former federal republics (Armenian, Tajik, Turkmen and Uzbek).

According to the article 156 of the CC of Korea (false charge), the person who gave false information to the public servant or the official in order that criminal or administrative penalty was imposed instead of another, is the subject to punishment in the form of a hard labor for the term of no more than ten years or a penalty of no more than fifteen million won.

Art. 283 of the CC of Turkey provides punishment in the detention for a period of up to thirty months for crimination of the obviously innocent person.
Art. 172 of the CC of Japan (crimination) provides for crimination punishment in the imprisonment with forced physical work for a period of three months till ten years.

Art. 243 of the CC of the People's Republic of China says: falsification of the facts, crimination concerning the third persons made with the purpose to subject these persons to criminal prosecution under the aggravating circumstances are punished by the imprisonment for a period of up to 3 years, short-term arrest or supervision; the same acts which caused serious consequences are punished by imprisonment for a period of 3 till 10 years.

Apparently from the criminal legislation of the foreign countries given above for crimination of the innocent person the serious measure of responsibility is established sufficiently (against the legislation of many countries where there is no criminal responsibility).
Unfortunately, in the existing criminal code of Russian Federation this aggravating circumstance is absent that, in our opinion, was a premature measure. First, as it was already emphasized with us, the crimination counteracts disclosure and investigation of the crimes, creates serious hindrances of activity of the bodies of inquiry, investigation and a court in the establishment of truth on the case. Secondly, does harm not only to the interests of justice, but also to the interests of the person, innocent in the commission of crime, and, at the same time, extremely negatively characterizes the identity of the criminal. In this situation there is a collision, on the one hand, between the interests of justice and the accused, and with another, – between the interests of accused and innocent. The legislator for some reason resolves this contradiction in favor of interests of the accused, giving the right "... to protect the rights and legitimate interests by any other means and in the ways which aren't contradicting the law" (the Art. 46 of CPC of RSFSR) including by crimination of other persons, only such conclusion arises from the content of this article. Nothing new is in the edition of the article 47 of CPC of the Russian Federation where in the item 21 is told that the accused “…can be protected by the other means and ways which aren't forbidden by the present Code". Of course Art. 47 of CPC of the Russian Federation significantly expands the right of the accused in comparison with the previous criminal procedure legislation, but replacement with the legislator of the word with "any" by more correct word with "others", without explaining that the law enforcement official needs to understand as the word "others", is, in our opinion, a gap in the criminal procedure legislation. It turns out that the crimination of other person is a way of protection of the accused and doesn't contradict the law. There is a quite reasonable question: why the legislator changed the position in this matter? After all earlier on CC of RSFSR of 1960this collision was solved in favor of interests of the innocent and justice, emphasizing the inadmissibility of protection by the accused the interests by crimination of the other persons. How it can be explained? By the loss of public danger of the persons, criminating the innocent? By the total absence in the society of such "phenomenon" how as crimination? By the humanization and democratization of the society?.
Certainly, the danger of crimination shouldn't be exaggerated, but also it is impossible to underestimate it. After all this lie quite often leads to the illegal criminal prosecution and condemnation of the innocent [5].

Besides, how many forces and means will be spent for the check of each crimination of the accused? How many innocent persons will "be worn out" unjustly in the law enforcement organs for the purpose of check of the crimination of the accused?

Thus, if in due time not to open crimination of the innocent persons, it always attracts negative consequences: illegal criminal prosecution, resolution of miscarriage of justice, mistakes of justice, violation of the rights and interests of the personality. By crimination there is an infringement of the interests of justice and the personality in this connection, it is necessary to establish criminal liability for such negative post-criminal act.

Taking into account the stated above we stay on a position of establishment of criminal liability for crimination of the innocent person.
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