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Concept of electronic commerce in Russian and foreign law
In this article the concept of «electronic commerce» based on various economic and legal studies of Russian and foreign scientists, the current regulatory practices in different countries, as well as standard-setting activities of international organizations are considered. Also different approaches of this term in jurisprudence are elaborated using the review of more than 20 definitions. It contains the analysis of terms similar with electronic commerce. Considered current problems in Russian law concerning electronic commerce recommendations for improvement of this sphere are given in the article.

В данной статье на основе изучения различных экономических и юридических исследований российских и зарубежных ученых, сложившейся практики правового регулирования разных стран, а также нормотворческой деятельности международных организаций исследуется понятие «электронная коммерция». На основе изучения более 20 дифиниций данного понятия приводятся различные подходы к его определению в юридической науке. Кроме того, приводится анализ понятий, схожих с электронной коммерцией. Рассмотрев существующие проблемы в российском законодательстве в отношении электронной коммерции, автор предлагает рекомендации по совершенствованию данной сферы.
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The rapid development of information technology in the modern market economy has caused many changes, including the occurrence of such areas as e-commerce. Her appearance put a number of theoretical and practical issues for the lawyers that should be directed to the effective regulation of this sphere of the economy. Currently, the legal framework of e-commerce is only being formed, however, the term e-commerce has repeatedly used in official documents.

Many researches of our scientists put a question about the need of unification of conceptual apparatus in the sphere of electronic commerce. However considering that fact that Russian law belongs to the novelistic-German legal family, the conceptual apparatus is a key question of legal regulation [11].

In the present article on the basis of researches of different economic and legal approaches the attempt to determine what electronic commerce as the legal category is will be made.

The term "electronic commerce" is a literal translation of the English phrase "electronic commerce" which approximately since 1993 began to be used at first in the mass media, and then and in the professional literature for designation of economic activity which is carried out with the use of computer networks. Thus, the kind of computer networks and their participation in commerce have no uniform point of view. There is an opinion that the term of electronic commerce belongs to the earlier period, namely by the 60th of the XX century when the big organizations began to apply in transactions among themselves the technologies of electronic data exchange (electronic data interchange), and the banks – to use electronic transfer of money (electronic funds transfer). However in the legal researches the term "electronic commerce" began to be used only from the middle of the 90th and during this period the use of this phenomenon passed from an exception into the norm that demanded the development of the corresponding legal base [14].

The today established practices of the legal regulation of different countries, and also an experience of the law-making activity of the international organizations show that definitions of the term "electronic commerce" differ from each other rather strongly. In this regard, we will allocate the main approaches to the considered phenomenon, created in the modern jurisprudence.
Table 1

Basic approaches to e-commerce regulation in different countries

	Approach
	Author / source
	Drafting

	E-commerce as activity
	Joint Statement on Electronic Commerce, Committees of U.S.
	Commerce conducted via an electronic communication mechanism [20]

	
	Guidance to electronic commerce edited by L.A. Bragin 
	Commercial activities in any field of business, carried out by means of information and communication technologies and systems [12]

	
	Paragraph 1 of Art. 14 of the Law of the Republic of France, «On trust in the digital economy»
	Economic activity by which a person remotely and by electronic communication channels offers to purchase or confirms intention to purchase goods and services [22]

	
	Article. 3 of the Law of the Republic of Uzbekistan «On electronic commerce»
	Entrepreneurship for the sale of goods, performance of works and rendering of services, carried out with the use of information systems [3]

	E-commerce as a set of transactions
	E-commerce and taxation report by Ministry of Finance of India. 2001
	Transactions where both the offer for sale and the acceptance of offer are made electronically [18]

	
	S.K. Il'ichev monograph «Peculiarities of e-commerce taxation»
	Any form of business transaction, which is conducted through the information networks [4]

	
	Sec. 1104 (3) of the Internet Tax Freedom Act, Public Law 105 - 277 of October 21, 1998
	Any transaction conducted over the Internet or through Internet access, comprising the sale, lease, license, offer, or delivery of property, goods, services, or information, whether or not for consideration, and includes the provision of Internet access [24]

	E-commerce as a technology category
	Ministry of International Trade and Industry, Government of Japan. 1997
	The conducting of commercial transactions (the exchange of merchandise, services, information, and/or money between suppliers and receivers for the commercial transfer of goods between economic actors) through electronic mediation using Internet technology [25]

	
	Government of the United States of America
	Any transaction completed over a computer-mediated network that involves the transfer of ownership or rights to use goods or services. Computer-mediated networks are electronically linked devices that communicate interactively over network channels [21]

	
	Government of Canada. Electronic Commerce in Canada: Priorities for Action
	Electronic commerce is the conduct of business activities - buying, selling and transactions of all kinds - by means of communications and computer technologies. It includes transactions that take place by telephone, fax, ABM, credit card, debit card, EDI and Internet [19]

	
	Ministry of Economy, Finance and Industry
	Set of operations on electronic data exchange related to business activities: information transfer and transaction of goods or services [16]


One of the disputed moments is the determination what it is necessary to carry to electronic commerce. The broadest definitions of this term conclude that electronic commerce can use six main instruments: phone, the fax, television, systems of electronic payments and the money transfer, electronic data exchange (EDI) and computer networks, including the Internet [19]. Besides, sometimes in the definition the other forms of data transmission in a digital form, for example Minitel are also used [16].

The other controversial question in the legal determination of electronic commerce is its international character. In this regard, the effective legal regulation of electronic commerce in the international relations demands the uniform understanding for all the states of this phenomenon, in more optimum variant – the standardized definition. Therefore the legislators of many countries went on the way of fixing of only the most necessary terms, not defiant strong disagreements, such as "the electronic document", "digital signature" and "the electronic transaction", yet the uniform understanding of the term "electronic commerce" until won't be developed [24].

The rule-making process of regulation of electronic commerce received the greatest realization in the international documents thanks to the work on unification of the legal regulation of electronic commerce and the development of uniform terminology in this field. In this sphere the leading role belongs to such organizations, as the Organization for economic cooperation and development (further – OECD), the World trade organization (further – the WTO) and the Commission of the United Nations on the international trade law (further – UNCITRAL).
However in connection with the relative independence of development of the definitions by each organization of the definition of electronic commerce differ from each other:

- according to the document of OECD "OECDPolicyBriefNo. 1-1997: Electronic Commerce", the electronic commerce is "… the commercial operations which are carried out both by the legal, and natural persons, based on the processing and transfer of the figures, including the text, audio-or video information, through an open network (similar to the Internet) or the closed networks (such as AmericaOnline or Minitel) which can be connected to an open network" [23];

- in the Working program on electronic commerce of the World trade Organization (further – the WTO), accepted by the General Assembly of the WTO on September 25, 1998, electronic commerce is determined as "… production, distribution, marketing, sale or delivery of goods and services by the electronic means of communication" [26];

- in the Model law "About electronic commerce" ("Model Law on Electronic Commerce") of 1996 (further – the Model law), developed by the Commission of the United Nations on the international trade law, makes a reservation that this term should be interpreted loosely, that it covered the questions following from all the relations of trade character both contractual, and not contractual [1]. Electronic commerce, according to the Model law, shouldn't be limited only to a purchase and sale framework as covers a number of the commercial civil bargains made by the electronic means on the Internet or through the electronic networks;

- The European commission determines electronic commerce as the remote services which are usually provided for remuneration in the electronic way and on the individual requirement to the recipient of the services [17].
In the Russian legal system, except the problem of choice of the approach to the term "electronic commerce" definition, there are also the terminological difficulties. In the foreign literature as a synonym of the concept "electronic commerce" (electronic commerce) the most widespread is the use of the term "electronic business" (electronic business). The reason is that the English word "commerce" in the first value is translated as "trade, commerce" [5]. Really, in Russian the word "commerce" is used rather seldom, and by the translation the concept "electronic commerce" was given to the word “trade”. Such "difficulties of translation" served to the artificial division of the concept "electronic commerce" in economic and legal literature, in spite of the fact that the concept "electronic trading" is smaller on the volume, than the concept "electronic commerce". In this regard, we will try to differentiate the synonymic concepts seeming at the first sight: "electronic business" (electronic business), "electronic commerce" (electronic commerce) and "electronic trade" (cybertrade, electronic trade, e-tailing).

At the initial stage of studying of electronic commerce it was accepted to use these concepts as synonyms. However now, the experts in this field consider, that these concepts mean the different phenomena. The widest of above-presented is the concept "electronic business" which includes the concept "electronic commerce", and, in turn, "electronic trading" represents its special case and by that is the "narrowest" of the given concepts. We will give some definitions of the concept "electronic business":
- "Electronic business (e-business) is any process which the commercial organization carries out by the means of computer networks" [21].

- "Electronic business is a set of various business processes in which the application of the Internet and the related telecommunication networks, information and computer technologies is a necessary condition for implementation and providing one or several stages of business activity" [10].

- "Electronic business is a connection of the most important systems of the solution of commercial tasks with the clients directly through the Internet, external and internal corporate networks" [9].

As for the term "electronic trading" or as it can be designated in practice of the WTO "e-trade" belongs to the number of quickly gaining directions new, however, both in the development of international trade, and in its providing. According to the terminological reference book of the WTO, the term "electronic trading" (commerce) assumes:

- information transfer, products or services by the electronic way;

- providing (production) of the services by the electronic way;

- service by the electronic methods of usual trade by the goods and services through the electronic transfer of all documents necessary for the foreign trade transaction and other information, storage and service of such information [13].
In the Russian legislation the terms "electronic commerce" and "electronic trading" aren't identical. The term "trade" is used in the value of activity on implementation of only the purchase and sale of goods in the text more than 300 laws of the federal level. Thus, the draft of the Federal law on electronic trading conflicts to it and uses the definition which is suitable for the writing of the term "electronic commerce" more [2].

Thereby, as it was already noted, the term "commerce" includes all the forms of trade, and also the service which promote the trade. Therefore the term "electronic commerce" is more accurate and exact, than "electronic trading".

Besides, the concept "electronic commerce" and "Internet commerce" demand the differentiation. There is a point of view that there is no need to allocate Internet commerce as the independent phenomenon and to consider only as a component of electronic commerce. However this situation isn't absolutely justified as an implementation of the Internet commerce has the specifics while electronic commerce can be carried out and by the means of the network, the computers connected between themselves which haven't been connected to the Internet. The allocation of commercial operations on the Internet from electronic commerce is caused by a global character and lack of the geographical boundaries [6].

Thus, concerning the terms "electronic commerce", "electronic trading" and "electronic business" among the researchers a certain differentiation is reached. However still there is no unified definition of the concept "electronic commerce" neither in Russian, nor in the foreign practice. The incompleteness of legal fixing of the concept of electronic commerce generated an ambiguity of the treatments and the variability of reading of the separate standards of the legislation. Therefore when developing the definition of the term "electronic commerce" by the Russian legislators it is necessary to consider the following provisions:
- When developing the universal definition of electronic commerce it is necessary to consider the technological aspect. With the active development of information and computer technologies there are all the new ways of transfer and data processing, therefore the definition of the term "electronic commerce" shouldn't contain the limited list of ways of data transmission, and the indication of the approximate list of such ways with the reservation of their addition, the technologies connected with the development in this field will be sufficient.

- One of the basic legal principles of electronic commerce consists that the parties which have made the bargain, having no right to call into the question the legality and reality of the last only on the ground that it is made in the electronic way. This principle, as a rule, isn't fixed in the law, and works as custom of a business conduct and is exclusive within the special agreement between the transaction parties about the application of electronic means.

- When developing the definition of the concept "electronic commerce" it is necessary to consider its international character, the experience of rule-making of the developed countries, and also the developed regulations of the international organizations.

Thus, on the basis of the offered recommendations of definition of the concept "electronic commerce" will be the full, substantial and modern.
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