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Continuing disciplinary offenses: legal descriptions and problems of attraction disciplinary liability for their commitment
This scientific article describes the actual problems of workers’ attraction disciplinary liability for continuing offences and long absence. In this regard, there is an analysis of judicial opinion and the authors’ various viewpoints on matters of the timing of bringing to disciplinary liability for long absence, determination when the long absence was ended and determination when a worker should be discharged. Based on this, an author make a conclusion about necessity of a legislation improvement in a sphere of  procedure of discharge for a long absence, juridical interpretation of the procedure of use a disciplinary liability for the continuing disciplinary offence.

В данной научной статье анализируется судебная практика и различные точки зрения учёных относительно вопросов определения сроков привлечения к дисциплинарной ответственности за длительный прогул, определения момента окончания совершения длящегося дисциплинарного проступка, срока увольнения работника. Автором делается акцент на необходимости совершенствования законодательства в области порядка и процедуры увольнения за длительный прогул, судебного толкования порядка применения дисциплинарного взыскания за длящийся дисциплинарный проступок. 
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In practice there exist difficulties for a worker’s bringing to disciplinary liability for continuing disciplinary offences. According to law theory the continuing offences includes action or inaction after which a legal duty isn’t executed. In basis of the continuing offence is default by a person during long time and one has legal duty not to break legal prohibition or long default. It’s ended factually with cessation of the offence or legally with bringing a perpetrator to liability [1; p. 35].

Long absence is a classical example of continuing disciplinary offence. Working time ratio is an objective side of the offence but inaction is subjective side provided by art. 21 of the Labor Code making provision for rules of inner labor schedule namely one should be in a workplace during set time. Difficulties involved with bringing to disciplinary liability are occurred when one should have known about a subjective side of the offence. For instance, for recognition of presence or absence of fault’s worker before use of disciplinary liability it’s necessary to get his explanation and, in turn, it’s necessary a worker to be in its workplace.

During the long absence an employer has a problem involved with a replacement of the worker when one is out. The employer has three variants of decision: to assign duties of the missing worker between other workers during this period; to transfer another worker at his workplace; to accept for employment of another worker using a terminal contract. There exist four variant as well when the worker can be discharged without any explanation but when he begins his labor activity the order about his charge can be cancelled. After he should give his explanations and if he has inadequate reasons for absence in a workplace he is discharged again but mark by date when he began to work.

There are some difficulties involved with the terms of bringing to disciplinary liability. Article 193 of the Labor Code provides six months term for bringing to disciplinary liability from the date of disciplinary offence’s commitment and one month term from a day of its disclosure. Moreover, absence in a workplace not having any adequate reasons doesn’t break the one month term according to the article 193(3) of the Labor Code. There is a question namely what day one may detect as the absence: a day when he wasn’t in his workplace or a day when he gave his explanation where he couldn’t show adequate reasons of his absence? This matter has juridical meaning since if the day when the absence was disclosed is first day then the worker can be bring to disciplinary liability for absence during one month maximally only.

It’s submitted that the time of  a truancy’s detection  can be considered as day when the worker gave his explanation and he couldn’t explain his adequate reasons nevertheless since an employer have right to bring the worker to disciplinary liability. Court practice has same opinion.  For example, Moscow city court issued an appeal determination by Sept. 12, 2013 heard the case № 11-26543 where it determined: «Application of a disciplinary liability for long truancy after one month term from day of worker’s absence in a workplace without good reasons doesn’t prove a missing the term provided with art. 193(3) of the Russian Federation’s Labor Code since the disciplinary offence possesses its continuing nature and the term begins with ending of the truancy. There isn’t possibility to determine beginning the term of using of disciplinary liability without fact of the truancy itself and period of his absence» [2; 3]. 
As for six months term for bringing a worker to disciplinary liability since day of the disciplinary offence’s commitment it should be considered since first day of the truancy. If one may supposed that the worker was out not having good reasons more one year then one can be brought to disciplinary liability for absence in his workplace during last six months only. Others days won’t give possibility for bringing to disciplinary liability since there exist a limitation period. In this connection some scholars propose to add to art. 193 of the Labor Code the addition: «During continuing non-fulfillment or bad fulfillment duties by a worker provided with the article 21(2) of the Code the term should be considered since a day when the disciplinary offence was disclosed» [4, p. 22].

One may agree with authors who criticize similar viewpoint [5, p. 413] since according to art. 81(6)(a) of the Labor Code a worker can be discharged because of absence in his workplace during one day and directly before his work term. It doesn’t pay attention to full day of truancy. The employer should fix every day of truancy by an appropriate statement about absence of worker.
There exist questionable matter whether an order of dismissal must show whole period of truancy (for example, from 02.01.2014 to 05.20.2014) or concrete dates (for example, 02.01.2014, 05.20.2014, 02.03.2014 and etc.) and there exist discussions at literature.

Supporters of the concrete dates refer to the labor legislation that doesn’t have any limitations concerning using one penalty for some offences if a truant gave voucher documents for one or two days of absence a and then he couldn’t give good explanations for other days of absence. However there are opponents of this opinion who consider the Labor Code doesn’t give directly possibility using one punishment for some offences by a worker.

Moreover, since truancy is considered by Law as serious offence of labor duties and there exist a very strong punishment namely discharge then there isn’t a sense for the discharge for some days of truancy. Nevertheless, orders recording some absences aren’t considered by courts as legal ones, as a rule. They are examined as proof of a worker’s absence in a workplace for more one day and they are base for identification of worker’s absence on every days recorded in the order.

There is a debatable matter involved with publication date of order about discharge for long truancy. The majority of authors support viewpoint concerning a day of discharge when one should show a closing day of work that is a previous day before day of truancy. During long absence the worker is excluded from a payroll of organization from first day of absence and he is considered as discharged since this day although an order about his discharge was issued later [7, p. 267].
They have opinion that it will be legal and to conform to art. 84.1(3) of the Labor Code since a labor contract is ceased on last work day of the worker except the worker didn’t work factually but his workplace (position) is preserved according to the Labor Code.
This viewpoint is supported by the Federal Service on Labor and Employment. According to its letter by Jul 11, 2006 N 1074-6-1: «Going from the workplace without good reason may be is one of reasons of discharge for absence (article 81(1) (6) (a) of the labor Code) of person had a contract as for definite so for indefinite term. As a general rule, day of discharge will be last work day of the worker that is the day before truancy (first day of an absence).
To confirm this viewpoint the authors refer to art. 84.1(6) of the Labor Code as well and according to one an employer doesn’t have responsibility for delay of an issuing employment record when a last work day doesn’t coincide with day when labor relations were stopped because of discharge of the worker on base provided by art. 81(1)(6)(a) or the article 83 of the Labor Code [6, с. 24]. 
This viewpoint has some defaults. If a last work day is recorded in an order then labor relations between a worker and an employer were stopped on last work day and therefore after the worker couldn’t commit any labor offences in a sphere of the discontinued labor contract. As a result, the worker couldn’t be discharged for an absence. Except, on last work day an employer must pay off all money to the worker according to art. 84.1(4) of the Labor Code and pay off any forfeit according to the article 236 of the Labor Code.

If the worker was off for more six months then it’s impossible to record a last day of his work since according to art. 193(4) of the Labor Code a disciplinary liability can’t be used later than six months from the date of commission of the offense.
Therefore there exist convincing viewpoint of authors about necessity of changes in dismissal procedures for absenteeism. In particular, they offer to give the employer the right to dismiss an employee who absents from work for more than six months without complying with the rules provided by art. 193(1) of the Labor Code if the employer had taken the necessary steps for determination of the absence’s cause. The day of discharge is considered the last work day and not later publication date of the dismissal order otherwise time truancy will be credited in his seniority that can’t be considered fair [8, p. 413; 5, p. 413].

In practice, employers differently decide matters on long-term absenteeism. The Instruction about process of use of disciplinary liabilities and measures of material (social) pressure (Addition № 5 for the Collective Agreement for 2008-2010 and its term was prolonged up to September 2013 the Corporation «Komsomolsk-on-Amur aircraft manufacturing facility named by name of Y.A. Gagarin») provides next succession of action. If an employee is absent from work for more than two days and there is no information about any reasons then a timekeeper must inform a head of structural unit who, in turn, must call this employee or send to him a registered letter by post demanding immediately to go to his workplace and give written explanations about the reasons of absence and organize a visit to the worker’s residence.
For this visiting a headed of a unit should promulgate an order and organize a commission consisting of less than three people. They go to a worker’s home and propose him to give a written explanation about these reasons. If the employee is out then the commission use all measures (discussions with relatives, neighbors, asking of a passport and accounting service about his registration in this address and so on) for getting information where the worker is and for getting of the written explanation. The Instruction permits possible discharge of worker without the explanations if nobody knows where he is and there is no any information about his location.

If these measures don’t have  results then there is suitability not to discharge a worker and use a procedure provided by the Russian Federation’s Federal Act «About operational and search activity» [9]. According to the article 2 of this Act investigation of missing of people is one of goals of the operational and search activity. Basis for the search is information about these persons got by law-enforcement offices and departments. One should send a statement to an internal affairs office. Procedure of sending and examination of the statements provided by the General Attorney Office’s Order «About the instruction on procedure of examination of statements, information about crimes and other similar incidents involved with disappearances of citizens » [10]. According to the article  3 of the Instruction an information about disappearance of a citizen must be got and registered regardless of time and place his disappearance or absence of information about the place of permanent or temporary residence or location, full personal data and photos of this person and information about previous events of his absence.
A text of the statement can be any form. For example: «Since Oct 1, 2013 Mr. Sidorov Ivan Ivanovich, 1977 having residence (address) works at the Company (name) as … (position, profession). Since Feb 1, 2014 he hasn’t been gone to his workplace. His relatives told he allegedly is at Khabarovsk regional hospital № 2 for treatment. With the words duty registrar of this hospital on Feb 10, 2014 Mr. Sidorov I.I. was discharged from the hospital in connection with violation of the regime. Currently Mr. Sidorov I.I. absents at his residence and his whereabouts are not known. We ask for help for search of Mr. Sidorov I.I. and determination of his location». Respectively, one should send information got from his relatives. Bodies of internal affairs must got and examine all statements sent to ones. In this case, such statement contains facts that can show that a person lost or one is victim of a crime and etc. In most cases, such workers have a lot of drink but meeting with the police is a very good mean for going to his workplace. One may get his explanation and issue an order about his discharge.
This statement is considered as one about disappeared people and his finding influences on police official results positively. By operational and search measures on the got statement about a disappeared person facts involved with events of his disappearance (time, place, way and others), information about his personal characteristics, emotional state and his relations. If the person wasn’t discovered and there wasn’t any information witnessed about committed crime then a police detective would open the case in terms provided by departmental regulations.

If the search of a worker by the police officers is fail, then there exists a possibility to recognize his as a disappeared person according to the article 42 of the Civil Code. In this case, it is necessary the employee to be absent during more one year in his place of residence. Similar cases are examined according to the Chapter 30 of the Code of Civil Procedure as well. In this case, the employee can be discharged for not truancy but according to the article 83(6) of the labor Code (recognition of an employee as disappeared person).
Thus, despite of gaps of law concerning to procedure of discharge for long truancy, if  an employee is out in his workplace during more an year and absence from his place of residence or stay nevertheless the employee can be discharged according to the article  83(6) of  the Labor Code. It’s a pity, but employers practically use this procedure very rarely and as a rule they don’t send their statements to the police about search of an employee or to a court for recognition of an employee as disappeared person all the more.
There are no any problems concerning to other continuing disciplinary offences and procedure of bringing perpetrators to disciplinary responsibility. According to the article 193 of the Labor Code every disciplinary offence has one a disciplinary punishment only. There are events when the workers get disciplinary punishments for their inaction or bad action of duties but though they continue execute their duties bad. For example, they can evade get instruction on labor protection, evade make a treaty about full material responsibility or they deliberately don’t execute instruction got from a head if it’s a part of their duties. As a result there is a problem involved with legality of new liability for a disciplinary offence since one has continuing nature. The Plenum of the Supreme Court of the Russian Federation answered positively at its Ordinance № 2 by March 17, 2004 (add. № 63 by Dec 28, 2006; add. № 22 by Sept 28, 2010) in the article 33(2) and explained that an employee can’t get new disciplinary liability including discharge according to the article  81(5) of the Labor Code as well if bad execute was continued in spite of a disciplinary liability.
Such the Plenum of the Supreme Court considers a continuing disciplinary offence ends «legally» when an employee was punished for its commitment and after the disciplinary liability and if the employee continues not to execute or execute his duties  bad  then it can be considered as a now disciplinary offence and a new disciplinary liability can be used.

However some authors refer to court practice, consider and remark that legality of discharge for continuing offence depends on whether an employer informed an employee about necessity to execute duties and inaction failure which previously led to disciplinary sanctions before. According to their opinions: «One may discharge a worker for continuing offence, if an employer orders to an employee to execute his duties and it was after a disciplinary liability. For example, inaction of official duty is a basis for similar liability. But it’s mean the employee can be punished by disciplinary liabilities repeatedly up until he does not fulfill this duty. There is an Appeal Decision of the Krasnoyarsk Appeal Court by Aug 22, 2012 involved with a case № 33-7194. Discharge of a worker for violation of an order to submit a monthly report (before the 10th of each month) was consider as an illegal since for non-compliance of the same order the employee earlier in connection with violation of the deadline for submission of the report has already been reprimanded.
It should be noted that if the presentation of the report after the disciplinary liability would remain actual and the employer would designate a new deadline of this obligation for the worker then a repeated violation of the term would indicate about continuing disciplinary offense and it might be a ground for discharge according to art. 81(1)(5) of the Labor Code [12].
If the period of performance of duty is not defined by a specific date and execution must be immediately then for inaction of the duty one may use a new liability to the worker after using a previous liability including discharge according to 81(5) of the Labor Code. For example, the Moscow city court tried a case № 4г/2-6892/11 on Oct 5, 2011 and determined at its decision that discharge of Mr. D. for continuing waiver to sign job instruction was lawful according to the article 81 of the Labor Code. 
Thus, one should improve the Law about process of discharge for truancy and the Plenum of the Supreme Court should determine a notion of continuing disciplinary offence and continuing truancy and explain the procedure for disciplinary sanctions for continuing serious misconduct.
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