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The basis of activity and place of the defense attorney 
in criminal proceedings of Russia

The article examines the legislation concerning the activities of a lawyer in criminal proceedings, which revealed some gaps in the regulation of activities of the defense attorney in a modern criminal process. Attention is focused on such problems of unfair execution of professional duties by the defense attorney as: the psychological impact of the lawyer on the people; not effective activity of the free defender; normalization of relations between the lawyer and the all sides of proceedings and other. Some problems discussed in the article, with minimum research by the scientific community, despite the damage inflicted on the principles of criminal proceedings. Based on the analysis of the causes underlying the problems, the ways to improve the legislation in the regulation of procedural provisions of the defense attorney are suggested, which were reflected in specific changes and additions.
В статье анализируется законодательство, касающееся  деятельности адвоката в уголовном судопроизводстве. Выявлены некоторые пробелы в регулировании деятельности адвоката-защитника в современном уголовном процессе. Обращено внимание на такие проблемы недобросовестного исполнения профессиональных обязанностей адвокатом-защитником, как: психологическое воздействие адвоката на людей; неэффективная деятельность бесплатного защитника; нормирование отношений адвоката со всеми участниками уголовного процесса и другие. Некоторые проблемы, освещаемые в статье, подвергнуты минимальному исследованию научным сообществом, несмотря на урон, наносимый ими принципам уголовного судопроизводства. Исходя из анализа причин, лежащих в основе проблем, предложены пути совершенствования законодательства в части регламентации процессуального положения адвоката-защитника. 
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The era known as "reorganization", put the purposes on creation of the constitutional socialist state, democratization of an existing regime and transition to the original democracy that meant the reforming of legal system.  On a way of improvement of the legislation the new Criminal Procedure Code of the Russian Federation, the Law about the advocacy and other laws were adopted. 

The Law which has come into force about the advocacy changed the advocacy: the institute of legal assistance became independent of the state, its organizational apparatus changed. The lawyer received a wide range of the rights, became an influential figure in the legal proceedings. The advocacy is no more the similarity of the state institution as was earlier, and the institute of civil society authorized with a set of powers [1].

The international law had the impact on adoption of the law about the advocacy also, namely: the Universal declaration of human rights, art. 11 [2]; the Convention on protection of human rights and fundamental freedoms, art.6 [3]; International Covenant on civil and political rights, art.14 [4]; Minimum standard rules of the UNO (The Beijing rules), article 15 [5]. Exactly here it is specified the possibility of receiving legal services of the lawyer.

The above universally recognized norms are reflected in the Constitution of the Russian Federation. According to the article 46 of the Basic law, judicial protection [6], including the rights which are determined by the international norms is guaranteed to everyone. This principle is carefully stated in the federal constitutional laws about the Constitutional court [7], about judicial system [8]. The purpose of criminal legal proceedings is fixed in the article 6 of the Criminal Procedure Code of the Russian Federation as protection of the rights, interests of persons, protection of the personality against the illegal charge, condemnation.
Having strengthened the guarantees of the right of the citizens on protection by the justice, p.3, art.15 of the Criminal Procedure Code of the Russian Federation fixed the law-enforcement and human rights role of the court, having exempted it from the accusatory function. According to the principle of competitiveness of the sides, the court estimates the presented evidences and on the basis of it passes the decision.

In the European right the norms concerning the fair legal proceedings are accurately adjusted. So, the article 6 of the Convention on protection of human rights laid down procedural laws of the person, having specified that everyone has the right to protect itself, through the lawyer chosen by him, also to use services of the free lawyer [3]. The European right interprets this article in a broad sense as its contents is important for the legal society. The access to the procedure of judicial control forms the basis of the fair legal proceedings. The specified right starts its acting already on the stages of preliminary investigation.

For the Russian citizens the recognition and realization of the right for fair legal proceedings as many people became the participants of criminal trial too, are important.

The right of the fair legal proceedings is guaranteed to the citizens by the Constitution of Russia and in details the Criminal Procedure Code of the Russian Federation reveals, defining the procedures of its providing. In the Criminal Procedure Code of the Russian Federation the equality of the sides in the course of hearing of the cases in a court is fixed, it included the norms from the European right, protecting interests of the person at the pre-judicial stages. The Criminal Procedure Code of the Russian Federation ordered that the procedural actions limiting the rights of citizens are allowed only on the basis of judgment (art. 29).
The Constitution of the Russian Federation provided the right for the lawyer to each citizen, the moment of emergence of such right is determined (art. 48), that was reflected in the adopted acts, designated the general rules of protection of the detainees or taken into custody. In the article 21of the law about detention the order of direction of the applications and complaints by the persons under investigation, including through the lawyer is stated. And by the article 18 is regulated that to the accused the meeting with the lawyer is provided from the moment of actual detention which occurs alone and confidentially [9].

Both the European procedural law and the Russian legislation gave to the defender the rights in the course of proof by the collecting proofs (art. 49 art. – 50, 86). It should be noted that the defense lawyer isn't similar to the side of charge by the subject of collecting of proofs. The lawyer gives the all arguments proving the innocence of the client, reveals, fixes and presents data to the investigator, the court, instead of the collections of proofs as it is specified in the Criminal Procedure Code of the Russian Federation. Such data won't be transformed to the proofs without the decision of procedural bodies or the courts. P. A. Lupinskaya considers that the data collected by the lawyer, can become the proofs after they will be recognized by the persons conducting the legal proceedings, important, then will get necessary procedural form [10, p. 254]. The author agrees with such opinion as the fixing of data presented by the lawyer, is the competence of the investigator or the court. In case of detection by the lawyer of the data which haven't been received, but concerning the case, he declares the petition on their receiving and fixing in the criminal case.
Besides, there are some aspects of activity of the lawyer, not received the legislative regulation.  Setting of the relations of the lawyer of the suspect, accused or the defendant with the witnesses, victims (their representatives), they remain chaotic.  Harm from what is obvious: the lawyer can make the impact on the mentioned participants of criminal trial as it was made by the lawyer of the head of Rosbank by the threats to the victim [14]. Such actions of the lawyer contradict the principles of criminal legal proceedings. 

As in the modern lawyer environment the psychological impact of the lawyer on people takes place, to that some works of the scientists-lawyers are devoted [11, p. 150 – 152]. Manipulations by the participants of criminal legal proceedings contradict the principles of criminal process, in this connection it is a need to add p. 4 of art. 6 of the Law about the advocacy with subparagraph 7 of the following contents: "… to meet or talk (including by the use of technical means) with the witnesses, victims (their representatives) about criminal case in which he carries out protection of the rights and interests of the suspect accused or the defendant", subparagraph 8: "… to make psychological impact on the persons during the professional activity".
Separate studying is demanded the efficiency and productivity of the lawyer. Distinction between the free defender and the lawyer under the agreement is essential. It consists in intensive and conscientious activity on protection of the rights of the principal. So, in criminal case "The Belgorod shooter" the free lawyer declared: "… I personally won't appeal against a judgment. If he himself wants to appeal, I as the lawyer, will be obliged to support him" [15]. Not each suspect (accused) is an expert in the field of criminal trial, and can't realize both the need of the appeal of these or those decisions, and the correctness of making of the line of protection. There are a lot of examples of formalistic approach to the activity of free lawyer. Possessing a wide range of opportunities to appeal against the each decision of the investigator and the court, the lawyer is de facto joint with the accusatory side of criminal legal proceedings.

In the existence of distinctions in the human rights activity between the defenders on appointment and under the agreement there are no doubts. Financial side of work of the lawyer is the reason of such circumstances. Undoubtedly, in the work of many lawyers such categories, as "legality", "professionalism", "ethics", "moral" have the principal value. However some lawyers scientists openly offer to profit by the lawyer activity, in details opening the mechanism of organization of the lawyer work on extraction of the greatest benefit in the market of legal services [12 p. 175 – 187].
The fee of the defender on appointment isn't commensurable with the fees received by him from the work on agreement. In the legislation the activity of the defender is regulated incomplete, especially in the part concerning rendering by him to an active and conscientious legal aid to his principal. Incentive to such work of the lawyer on appointment is the size of reward which should be raised depending on the result reached by him. Successful ending of the activity of the side of protection is the dismissal of criminal case and criminal prosecution or the court verdict of not guilty, and unsuccessful is the conviction. For stimulation of vigorous and conscientious activity of the defender it is necessary to make additions to the Order according to which compensation of the lawyer on appointment is estimated [13] (further – the Order No. 174/122n).

So, in the case of conviction – to reduce remuneration to the defender, for example, by 50% of the specified sum in the Order No. 174/122n. In case of the verdict of not guilty, the dismissal of criminal case and criminal prosecution (p.p. 1, 2 p.1 art. 24, p 1 p.1 art. 27 of the Criminal Procedure Code of the Russian Federation) the payment to the defender it is necessary to increase, for example, for 50% of the specified sum in the Order No. 174/122n. And in the other cases is without changes, according to the Order No. 174/122n. The resolution on compensation of the lawyer should be made after the introduction in validity of the above decisions.
Thus, many norms of the foreign model of protection of the right were the cornerstone of protection of human rights in the criminal legal proceedings of Russia. The domestic lawyer is for the first time allocated with the impressive volume of the rights for representation of legitimate interests of the principals in criminal legal proceedings. Despite the existence of the set of powers, the modern lawyer considers the possibility of use of psychological influence in the activity that is inadmissible as such methods as: a) belief – intellectual impact on the consciousness of the interlocutor; b) coercion (psychological) – motivation of the person to certain actions against his will; c) suggestion – purposeful impact on the person with the purpose to convince him of any thought and others, – can interfere with the establishment of true circumstances in the legal proceedings.

Omissions in the legislation on the quality of work of the free lawyer in the criminal legal proceedings can be eliminated by the financial stimulation that will promote strengthening of the principle of competitiveness of the sides and the establishment of true facts of the case. New concepts of work of the defense lawyer such as "economic efficiency" and "profitability" are put in one row with the criteria "legality", "professionalism" and "ethics" that can negatively be reflected on the interests of personality and the society.
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