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The article is devoted to the analysis of one of the arisen tendencies in the field of regulation of the person’s and citizen’s rights and freedoms – restriction of the basic (constitutional) rights and freedoms by the laws of the subjects of the Russian Federation. The authors share their thoughts about legitimacy of the regional norms which limit the rights and freedoms, give examples from the judicial practice, which demonstrate the existence of such norms and also formulate the conditions under which such norms can be taken as corresponding to the Constitution of the Russian Federation.

В статье анализируется одна из возникших тенденций в области регулирования прав и свобод человека и гражданина – ограничение основных (конституционных) прав и свобод законами субъектов Российской Федерации. Авторы размышляют о правомерности региональных норм, ограничивающих права и свободы, приводят примеры из судебной практики, демонстрирующие возможность существования таких норм, а также формулируют условия, при которых такие нормы могут быть признаны соответствующими Конституции Российской Федерации.
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One of the negative tendencies which have arisen in practice of the constitutional and legal regulation of the rights and freedoms is the establishment of restrictions of the constitutional (basic) laws and freedoms by the laws of the subjects of the Russian Federation, despite the instruction of p. 3 Art.55 of the Constitution of the Russian Federation according to which the rights and freedoms of the person and the citizen can be limited only by the federal law. Such regional laws continue to be adopted and are widely adopted in the state practice of territorial subjects of the Russian Federation, despite the developed steady practice of the Constitutional court of the Russian Federation. The Constitutional court of the Russian Federation repeatedly recognized an illegality of provisions of the laws of a number of the Federation’s subjects breaking the principle of equality of the citizens and limiting their rights and freedoms (for example, by establishment of the additional requirements lodged to the subjects of this or that right), the reasons of restriction or conditions of the realization of constitutional laws of the citizens [1]. It is well-known that in a number of resolutions of the Constitutional court regulations of the challenged regional acts enacting the additional (to established by the federal law) voting qualifications, establishing the allowing character of registration, determining an order of payment collection for registration from the citizens arriving to permanent residence to these regions, enacting the quotas of settlement in a number of settlements determining the rules of the licenses sale to the enterprises on the right of invitation of the nonresident experts were taken unconstitutional.

Following the persistent practice of the Constitutional court of the Russian Federation on these or those questions, the Supreme Court of the Russian Federation also recognizes the separate regional regulations not corresponding to the federal legislation because they set the restrictions for realization of these or those rights. Thus, not always it is a question of basic rights and freedoms proclaimed by the Constitution of the Russian Federation.

So, the Definition of the Supreme Court of the Russian Federation of October 3, 2012 No. 14-APG12-5 kept in force the Decision of the Voronezh regional court by which provisions of p. 1 of the Resolution of the government of the Voronezh region of August 12, 2011 No. 700 according to which the lump monetary sum was established at the expense of means of the regional budget to mothers who registered in a residence in the territory of the Voronezh region and have given birth to the child (children) on November 1, 2007 or later are recognized contradicting the federal legislation and invalid. The Supreme Court of the Russian Federation not unreasonably noted that the fact of registration or the absence doesn't generate any rights and duties for the citizen and, according to p. 2 Art. 3 of the Low of the Russian Federation "About the right of citizens of the Russian Federation for the freedom of movement, the choice of place of staying and residence within the Russian Federation", can't form the basis of restriction or the condition of realization of the rights and freedoms of the citizens provided by the Constitution of the Russian Federation, federal laws and acts of the subjects of the Russian Federation [2].

Meanwhile, the approaches of the Constitutional court of the Russian Federation and the Supreme Court of the Russian Federation in this question aren't always consecutive. The legislation of the territorial subjects of the Russian Federation on administrative responsibility acts as a striking example, challenging which, refer to that it is possible to recognize the establishment of responsibility as the right restriction and when such restriction is set in defiance of p. 3 Art. 55 of the Constitution of the Russian Federation, it has to be recognized as the right violation. However the Constitutional court of the Russian Federation, reasoning that the administrative and administrative and procedural legislation are under the joint authority of the Russian Federation and its subjects (to the point “k” p.1 the Art. 72 of the Constitution of the Russian Federation), shows that in itself the setting of an administrative responsibility by the law of the subject of the Russian Federation can't be considered as violation (marked by the authors) of the constitutional laws of the citizens [3], focusing in the decision attention to, whether the responsibility setting meets other requirements of p. 3 Art.55 of the Constitution of the Russian Federation (whether answers the constitutional and significant purposes, whether strictly it is necessary for achievement of these purposes, whether in proportion to them etc.).

However, if to argue that the right is a measure of possible behavior, and, setting responsibility, the legislator determines the borders of behavior which admits lawful, leaving outside these borders the forbidden types of behavior, inevitably we come to a conclusion that establishment of any kind of responsibility is the right restriction, intervention in it. Discussing the legal restrictions in various branches of the right, A.V. Mal’ko sees such restrictions not only in the responsibility setting, but also in assignment on a legal entity of concrete sanctions in the form of administrative or criminal penalty [4].

It is necessary to recognize that often the legislation of the territorial subjects of the Russian Federation about administrative responsibility is that that breaks a being of separate constitutional laws, raises a question of basic possibility of their realization in the territory of this or that territorial subject of the Russian Federation. For example, in many territorial subjects of the Russian Federation, including and the Khabarovsk territory, the regulations about administrative responsibility for distribution of the religious beliefs, which contents are adopted can't but cause the concerns as these provisions contradict the Constitution of the Russian Federation and limit the rights of religious organizations and believers. So, for example, according to the Art.51 of the Code of the Omsk region about administrative offenses of July 24, 2006 No. 770-OZ, importunate molestation to the citizens for fortune-telling, begging, prostitutions, religious propaganda attracts the prevention or imposing of an administrative penalty [5]. Apparently from the content of the norm, religious propaganda is called in the same row with prostitution that in itself is capable to offend the feelings of believers. Moreover, in the Russian legislation there is no such concept, as "religious propaganda", in fact, meaning no other than the distribution of religious beliefs. At the same time, such actions aren't simply allowed by the current legislation, but also by the Art. 28 of the Constitution of the Russian Federation, and also numerous international legal documents as one of the fundamental rights and freedoms of the person and the citizen are directly guaranteed. Thus, by the laws of the subjects of the Russian Federation the actions directed on realization of the constitutional law admit administratively punishable.

Besides the legislation about administrative offenses, there is still a number of examples when the restrictions of these or those rights (or their essential elements) can be set by the acts of territorial subjects of the Russian Federation on the basis of federal legislation. So, for example, according to p.6, 8 of the Art.4 of the Federal law "About the main guarantees of electoral rights of the citizens and the rights for participation in a referendum of the citizens of the Russian Federation", the constitution (charter), the law of the territorial subject of the Russian Federation can be set additional conditions of realization by the citizen of the Russian Federation of a passive electoral right: a) not allowing the same person to hold the same elective position of more set number of terms at a run; b) connected with the achievement by the citizen of a certain age [6].

According to the Federal law "About meetings, demonstrations, processions and picketing", for protection of the rights and freedoms of the person and the citizen, the law enforcement, a law and order, public safety places in which carrying out meetings, processions, demonstrations (Art. 8) [7] is forbidden in addition are defined by the law of the territorial subject of the Russian Federation.

Thus, the regional legislator quite widely determines the list of such places where it is forbidden to hold public events, seriously narrowing the limits of implementation of the right. Unfortunately, not always such restrictions pursue the constitutional and significant aims given in p. 3 Art.55 of the Constitution of the Russian Federation. For example, according to the Art.10 of the Law of the Kaliningrad region "About providing the conditions of carrying out in the territory of the Kaliningrad region of the meetings, processions and picketing" of December 26, 2012 No. 188, the following list of places in which the carrying out public actions is forbidden is provided: the objects of life support and communication (including power plants, the main heat conductors and thermal networks, water supply networks, the objects of engineering infrastructure adapted for the setting of means of communication), and also the territories, directly to them adjacent; the objects of transport infrastructure used for the public transport (including highways, tram ways, tunnels, bridges, stations, railway and bus stations, the airports, ports, and also the others providing the functioning of transport complex of the building, construction), and also the territories, directly to them adjacent; the objects of social infrastructure (including buildings and other objects occupied by the institutions of education, health care, culture and sports, the entertaining centers), and also the territories, directly to them adjacent; buildings and other objects occupied by the federal executive authorities, public authorities of the Kaliningrad region, the local governments of municipalities of the Kaliningrad region, and also the territory, directly to them adjacent; cult buildings and constructions, the other places and objects which have been specially intended for the divine services, prayer and religious meetings, religious honoring (pilgrimage), and also the territory, directly to them adjacent [8].

Thus, it is quite possible to say today about the restrictions of the rights and freedoms by the laws of the subjects of the Russian Federation that is confirmed and by the certain scientists [9], however, such laws can be recognized corresponding to the Constitution of the Russian Federation only when they are accepted with the "permission" of the federal legislator and don't lead to deprivation of the person of any right, its derogation; don't lead to the right "emasculation", deprivation of its contents and an impossibility of realization.

In order that regional restrictions of the rights and freedoms were lawful, it is necessary that they corresponded to a number of conditions which can be presented as follows:

1. Setting of the regional restrictions of the rights and freedoms (whether it be the basic or the branch rights and freedoms), also as well as the regulation of the rights and freedoms at the level of the subject of the Russian Federation have to have exclusively derivative character. It is a question only of such restrictions which "are directly authorized" by the federal legislation. Setting by the laws of the subjects of the Russian Federation of opportunities of intervention in the implementation of the rights and freedoms is inadmissible when the federal legislator directly doesn't allow it. Isn't the sufficient basis for regional restriction of the rights and freedoms the reference of this or that sphere to the joint maintaining of the Russian Federation and its subjects. It is remarkable that the argument of the courts checking the laws of the subjects of the Russian Federation, setting the restriction of these or those rights and freedoms, on compliance to the federal legislation or the Constitution of the Russian Federation, often is built by the principle "… the regional law is adopted in the sphere relating to the joint maintaining of the Russian Federation and the subjects of the Russian Federation, in this regard, corresponds to the federal legislation". Thus, the arguments of the applicants insisting on the restriction of their rights, aren't taken into account.

It is necessary to recognize that often independently set restrictions of the rights and freedoms in the regional legislation arise from the "good" motives, pursuing the aims, for example, safety of traffic, preservation of natural resources of the subject of the Russian Federation, the efficiency of implementation of the control powers by the public authorities of the territorial subject of the Russian Federation. For example, the laws on organization of the transport service of the population in the territory of an appropriate subject of the Russian Federation are quite widespread in the legislation of many territorial subjects of the Russian Federation. The common fault of such laws are the regulations on the admission of individual entrepreneurs and the legal entities having licenses, given by the authorized federal public authorities, for the market of transport services following the results of the held competition within which quite serious requirements are imposed to the businessmen concerning the park of vehicles, the serving it personnel, fail-safety and so forth. Challenging these laws applicants point, first of all, to violation of their constitutional laws in the economic sphere, in particular the freedoms to be busy in the business activity. However the courts of general legislation led by the Supreme Court of the Russian Federation take a position that such laws are adopted within the power making a subject of joint maintaining of the Russian Federation and its subjects, and their purpose is the traffic safety and satisfaction of the needs of inhabitants of the territorial subject of the Russian Federation in the high-quality transport services [10]. The links of the applicants to the Resolution of the Constitutional court of the Russian Federation from July 13, 2010 No. 16-P with which the Law of the Krasnodar territory "About the organization of transport service of the population as the cars of individual using in the Krasnodar territory" are almost the similar contents was recognized unconstitutional, admit insolvent [11].

2. For the prevention of excessive restriction of the rights and freedoms to an extent of derogation or violation, right "emasculation" in the legislation of the subject of the Russian Federation it is necessary to the federal legislator in each such case of delegation of possibility of restriction of the rights and freedoms accurately to set: what right is the subject to restriction; in what the restriction essence is – in the definition of conditions of realization of the right, the category of the subjects to which this right can belong, the definition of time and (or) a place of its realization, the responsibility setting consists; what concrete limits (possibilities) of restriction of the right.

Often the vague formulations of the federal legislation lead to that the legislator of the subject of the Russian Federation excessively interferes with this or that right, put a question of the possibility of its realization.

3. By the setting of restrictions on the basis of the federal legislation the subject of the Russian Federation isn't exempted from a duty to follow the requirements formulated in p. 3 Art. 55 of the Constitution of the Russian Federation and developed by the constitutional judicial doctrine in relation to the restrictions set by the federal laws.

In a generalized view these requirements are stated by the Supreme Court of the Russian Federation: owing to p. 3 Art. 55 of the Constitution of the Russian Federation, provisions of the Convention and Protocols to it, any restriction of the rights and freedoms of the person have to be based on the federal law; to pursue the socially significant, lawful aim (for example, ensuring the public safety, protection of morals, moral, the rights and legitimate interests of other persons); to be necessary in democratic society (the proportional pursued socially significant, lawful purpose). Non-compliance of one of these criteria of restriction represents the violation of the rights and freedoms of the person which are subject to judicial protection in the order set by the law [12]. Besides, the restrictions of human rights shouldn't be any and uncertain.

Unfortunately, not always the regional legislation shows an observance of such conditions. It is sad that often it finds support and in the practice of the highest judicial authorities.

So, for example, the Judicial board on administrative affairs of the Supreme Court of the Russian Federation left without change the decision of the St. Petersburg city court about leaving without satisfaction of the requirements of a number of citizens about the recognition inappropriate to the federal law and invalid provisions of p. 2 of the Art. 1 of the Law of St. Petersburg No. 407-65 "About an order of conducting of registration of citizens as needing in living accommodation and giving the living accommodation under the contracts of social renting in St. Petersburg" according to which on the conduct as needing the dwelling the categories of citizens living in St. Petersburg in total not less than 10 years and recognized on the bases listed in this point, needing the dwelling are accepted by the set Housing code of the Russian Federation. The applicants – the veterans and the participants of the Great Patriotic War – referred to an inadmissibility of introduction for them the temporary restrictions violating their rights and freedoms, interfering the privileges receiving which are directly provided by the Federal law "About the veterans" [13].

Without discussion a question that residential qualification setting (as the buying conditions) unambiguously represents the restriction that such restriction is enacted by the law of the subject of the Russian Federation without the direct instruction on it in the federal legislation that such restriction doesn't pursue the constitutional and significant aims set in p. 3 Art. 55 of the Constitution of the Russian Federation, the Supreme Court of the Russian Federation considered admissible and corresponding to the federal legislation such legal regulation. The main argument was that the housing legislation is under the joint authority of the Russian Federation both its subjects, and p 5, 7 of the Art. 13 of the Housing codes of the Russian Federation in the field of housing relations belong to the bodies of public authorities of the territorial subject of the Russian Federation among other definition of an order of giving under the contracts of social renting set by the relevant law of the subject of the Russian Federation to the categories of citizens, dwellings of the housing fund of the subject of the Russian Federation, and also determination of the order of conducting by the local governments of the accounting of the citizens as needing the dwelling provided on the contracts of social renting. "… Thus, having exercised the right provided by the federal legislator to determine an order of conducting the registration of veterans needing the dwelling, giving dwelling to them, the legislator of St. Petersburg provided, besides other, and such condition for their acceptance on the registration, as the residence in St. Petersburg in total not less than 10 years. The arguments of applicants that introduction by the law of the subject of a residential qualification as one of the conditions of registration needing housing violates the rights of veterans, are recognized by the court insolvent" [13].

Thus, the carried-out analysis of the Russian legislation and the practice of its realization revealed that the subjects of the Russian Federation have an opportunity to carry out the restriction of the rights and freedoms which is constitutionally admissible, only if it corresponds to the following criteria: has derivative character; "is authorized" by the federal law; the standard of the federal law allowing the territorial subject of the Russian Federation to limit the right, answers to the criterion of legal definiteness; an intervention in implementation of the right has to correspond the requirements of ph. 3 Art.55 of the Constitution of the Russian Federation about prosecution the constitutionally significant purposes and proportionality to them.
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The problems of abuse of procedural rights

in the civil proceeding

The article describes the main directions of judicial protection of the rights and legitimate interests, the problems of procedural chicane and the ways of counteraction to the abuses of procedural rights of the persons participating in a case. Jurisprudence of the last years shows that quite often appeals to the court pursue the unfair aims and have the nature of abuse of a right to the action. The consequence of current situation is the harm done as to the conscientious natural and legal entities, so actually and to the state as a whole. The duty of persons participating in a case is to use conscientiously the procedural rights belonging to them. The above duty is known to the Russian law from the Soviet period. By the article 6 GPK RSFSR of 1923 it was established that the sides have to run the case honestly, not tighten the trial and consideration of the case.

Статья описывает основные направления судебной защиты своих прав и законных интересов, проблемы процессуальной шиканы и способы противодействия злоупотреблениям процессуальными правами лиц, участвующих в деле. Судебная практика последних лет показывает, что нередко обращения в суд преследуют недобросовестные цели и имеют характер злоупотребления правом на иск. Последствием сложившейся ситуации является вред, причиняемый как добросовестным физическим и юридическим лицам, так собственно и государству в целом. Обязанность лиц, участвующих в деле, добросовестно пользоваться принадлежащими им процессуальными правами. Вышеуказанная обязанность известна российскому праву с советских времен. Статьей 6 ГПК РСФСР 1923 г. было установлено, что стороны должны вести дело добросовестно, не затягивать разбирательство и рассмотрение дела.
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The use of judicial protection as the main way of protection of the rights and legitimate interests led now to the certain procedural distortions, expressed in that often the right to judicial protection began to be used not according to the purpose, and for infliction of harm to the opposite side by the means of delay of a process and the evasion from execution of the procedural duties.

The problem of counteraction to procedural chicane is very acute. According to V. M. Zhuykov, the court strongly depends on the unfair sides [1]. The appearing of negative phenomena in the sphere of modern justice on civil cases is caused by the abuse of procedural rights of the persons participating in a case.

Here it is possible to carry: violation of the terms of hearing of the cases when the judge can't consider the case on the essence owing to a deliberate protraction of process by any of the sides of dispute or the non-presentations of proofs; the adoption of illegal and unreasonable decisions owing to the concealment of proofs by the participants of the process to call into question the rendered verdict in a court of the second instance etc. [2].

It should be noted that the gnoseological roots of dishonesty of participants of the civil process are conducted from the Roman right which provided measures of the counteraction to inadequate behavior of the persons who are superficially making claims. Guy's institutions (4. 171) say the following: "… against denying on some affairs the claim in double size, for example, in the claims made owing to taken place award, on the basis of made expenses, on the losses from offense, from the legates left as assignment of a duty" [3] is established.

In these Institutions bringing of the general oath before the process and the special, preceding the commission of separate procedural action was provided. The refusal of bringing of the oath deprived the claimant of the right to make procedural action.

In the civil law the problem of conscientiousness of the persons is studied. The legal base of accountability for the abuse of subjective rights is the article 10 of the Civil Code of the Russian Federation which considers the cases of so-called chicane [4].

Considering abuses of the right in the civil process it isn't difficult to establish that these abuses are derivative of the abuses of the subjective civil law, but having an independent value. This conclusion is defined by the guarding function of a civil procedural right which provides protection to a pecuniary right.

In spite of the fact that a certain interrelation between the civil and the civil procedural right is traced, application of the civil means of protection for procedural abuses is impossible. In this case the court has no bases to refuse to the person in judicial protection under no circumstances.

In the Russian law the rule of p. 3 Art. 17 of the Constitution of the Russian Federation is the expression of an all-legal principle of conscientiousness which finds its specification in a procedural duty of conscientious implementation of the procedural laws, established for the persons participating in a case (GPK Russian Federation Art. 35).

Therefore, considering the rules of p. 3 Art. 17 of the Constitution of the Russian Federation, it is possible to claim that, forbidding the violation of the rights and freedoms of other persons by implementation of the subjective rights, the legislator actually established the principle of integrity in the Russian law as a duty of everyone to take into account of the right and interests of other persons by the implementation of the subjective right, and it belongs also to the implementation of procedural rights within the civil legal proceedings.

Any implementation of the right in a contradiction with the principle of integrity is inadmissible from the point of view of the Constitution of the Russian Federation. Equally it belongs and to the right of action which implementation especially from egoistical motives in a contradiction and without the rights and interests of other participants of process intentionally infliction of harm will be abuse of the right and violation of the principle of the integrity put in p. 3 of the article 17 of the Constitution of the Russian Federation.

Regulations of the article 17 of the Constitution of the Russian Federation could be implemented by the means of Art. 99 of GPK of the Russian Federation directed to the protection of the person from outside, unfairly declared the superficial claim or dispute concerning the claim, or systematically counteracting the correct and timely consideration and permission of the case where the court can collect compensation for the actual loss of time in favor of the other side. But this norm has, unfortunately, declarative character.

As for operating realities, it is necessary to mention the article 284, 319 of GPK of the Russian Federation in which the legislator rather rigidly regulates the questions of counteraction of the abuse of procedural rights in special proceedings. So, on the basis of h. 2 of the article 284 of GPK of the Russian Federation, on the cases of restriction of capacity of the citizen, recognition of the citizen incapacitated, "… the court having established that the person which has submitted the application, acted unfairly for obviously unreasonable restriction or deprivation of capacity of the citizen, collects from such person all expenses connected with consideration of the case". According to p. 2 of the article 319 of GPK of the Russian Federation, on the cases of restitution of the lost judicial proceedings "… at obviously false declaration, the court costs connected with the initiation of proceedings on the statement for restoration of the lost judicial proceedings, are collected from the applicant". In the above cases we have a rare example of rather rigid legal regulation, which purpose to prevent the abuses of procedural rights, but in the special proceedings of civil process.

Now the new institute (chapter 22.1 – Proceedings on consideration of the statements for award of compensation for the right violation on legal proceedings in reasonable time or the rights for performance of the judicial resolution in reasonable time), concerning the counteraction to the abuse of procedural rights which foundation is laid in GPK of the Russian Federation in the article 6.1. This institute allows turn on the independent procedural mechanism which supervises the order of consideration and permission of the declarations for compensation. The specified mechanism is created with the purpose "… not so much on the settlement of the dispute in essence between the various carriers of subjective rights and duties, how many on the research of rationality or unreasonableness of the term of civil, criminal or administrative legal proceedings or a date of performance of the judicial resolution about which there is a speech in GPK of the Russian Federation Art. 6.1" [5].

Proceeding from the sense of the contents of the article 6.1 of GPK of the Russian Federation the court, determining the reasonable term of judicial proceedings of a civil case and compulsory execution of a judgment following it, has to proceed from the certain criteria. The day of the judicial recourse  of the first instance of the statement of claim is the first of which, on what to us specifies the Resolution of the Plenum of the Supreme Court of the Russian Federation and Plenum of the Supreme Arbitration Court of the Russian Federation of 23.12.2010 No. 30/64 "About some questions which have arisen by hearing of the cases about the award of compensation for violation of the right for legal proceedings in reasonable time or the rights for performance of the judicial act in reasonable time".

The current of reasonable term comes to the end in day of adoption of the last judicial resolution. The assessment of rationality of the term of legal proceedings is based on the regulations of Art. 6.1 of GPK of the Russian Federation.

Allocating the criteria of rationality of the term, it is necessary to consider the principles of rationality, justice and practice of the European Court of Human Rights (further – ECHR). Criteria represent the following: complexity of the case (difficulties of the legal or actual character); the behavior of participants of the civil process (the speed of consideration of a dispute depends on it between the sides); sufficiency and efficiency of the court actions (behavior of the authorities); importance of a subject of judicial proceedings for the interested person.

The right for legal proceedings in the reasonable time and the right for performance of the judicial act in reasonable time have the public nature in this connection the special order of their protection, other than a way of protection of the rights violated by the illegal actions of the courts and the other government and municipal bodies [6] is put.

Undoubtedly, the problem of abuse of the right action in the civil process is one of the difficult and complex both for the science, and for jurisprudence. Considering the problem of procedural chicane in the civil process of the Russian Federation, it is possible to note, as today the efficiency of existing mechanisms of counteraction to the abuse of procedural rights isn't really great.

The only thing that allows us to see with optimism in the procedural future, so it that the legislator represents the new institute – Proceedings on consideration of the applications for the award of compensation for violation of the right for legal proceedings into reasonable time or the rights for performance of the judicial resolution in reasonable time. Probably, this institute will promote the permission of problem of the abuse of procedural rights as the available set of procedural levers on the unfair behavior of the persons participating in a case, is strengthened by acceptance of so powerful institute as the Proceedings on consideration of the applications for the award of compensation for violation of the right for legal proceedings in reasonable time or the rights for performance of the judicial resolution in reasonable time.

On the basis of all above said, it is possible to assume that the procedural mechanism directed against the procedural chicane, has to pass the hearth of practice and only with the appearing of an extensive practical material will allow us to make appropriate conclusions about the institute opportunities the Proceedings on consideration of the applications for the award of compensation for violation of the right for legal proceedings in reasonable time or the rights for performance of the judicial resolution in reasonable time.
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Legal entities as special subjects of administrative        responsibility

This article describes the problems associated with understanding of the nature of the legal entity, due the legal entities and individuals, as well as the designation of the site of a legal entity as a special subject of administrative responsibility. The analysis of modern legislation on the legal entity in administrative law is given. The paper carried out the general theoretical analysis of theories on the legal entity, the problem of «legal personality» in conjunction with the notion of 'subject of administrative law. Certain aspects of the topic of this research on various areas of public relations at various times attracted the attention of scholars and practitioners. The author shows the different points of view of scientists, such as E. Trubetskoy, S.F. Kechek’yan, A.Yu. Yakimova, D.N. Bakhrakh. These views are studied, analyzed, on their basis the author gives his assessment of the investigated phenomena.

В статье изложены проблемы, связанные с пониманием сущности юридического лица, связи юридического лица и физического лица, а также обозначением места юридического лица как особого субъекта административной ответственности. Проведен анализ современного законодательства о юридическом лице в административном праве. В статье проводится общетеоретический анализ теорий о юридическом лице, рассматривается проблема статуса субъекта права во взаимосвязи с понятием «субъект административного права». Отдельные аспекты темы данного исследования по различным сферам общественных отношений привлекали в разное время пристальное внимание ученых и практиков. Автором приведены различные точки зрения ученых, таких как Е.Н. Трубецкой, С.Ф. Кечекьян, А.Ю. Якимов, Д.Н. Бахрах. Эти мнения изучены, проанализированы, на их базе автор дает свою оценку исследуемым явлениям.
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In modern conditions, one of the main directions of development of the Russian and foreign jurisprudence are theoretical research issues and legal structures associated with the doctrine of the legal entity. In these studies, significant attention is given to the notion of a legal entity, the definition of its scope and the relation with the notion of collective subjects of law.

There are also some problems with understanding of the connection legal entities and individuals, often because education and the continued operation of legal entities associated with physical. Moreover, this problem is very extensive. It includes various rules contained in the various fields of law, both private and public.

Legal fiction of individual and legal person, understood as the legal structure - it is not just some "antics", "mask", and elements of the legal reality (legal culture and legal consciousness) that guide the legislator in the lawmaking process. No accident that the modern theory of the right legal structures is considered as the most important element on the value content of their own law, its inner form [1].

In this regard, there is a need to understand the concepts of the legal entity and establish relationships with the notion of a natural person.

Be distinguished man as physiological (biological) individual from his presentation, impersonation law, which is the individual. This is related but not to identical concepts. This circumstance has drawn the attention of I.A. Pokrovskiy. Himself a "physical person - he wrote - in developing the legal rights of the subject, largely loses its natural reality, for the concept of a subject of rights indifferent height, hair color, etc" [2].

Until the XIX century there were no clear ideas on the theoretical and practical levels of the notion of the Institute of Legal Entities. One of the first scientific study to the concept of legal persons addressed the founder of the historical school of law F.K. Savinykh. His teaching came to be known as the "theory of fiction" and has had a serious impact on the subsequent research [3].

An important assumption FK Savinykh is that some individuals may be denied or limited capacity therein. In addition, in his opinion, the legal capacity may be transferred to something other than a man, therefore, can be artificially created entity.

With critical positions to the theory of fictions came and G.F. Shershenevich. He considered a legal entity as a surrogate education. However, he considered legal fictions are not imaginary concepts and techniques of scientific knowledge and the legal entity - "artificial entity" turnover created for a particular purpose [4].

Realistic approach to understanding of the legal entity is represented by a number of concepts that justify the "theory of real union" (O. Gierke, G. Sineyl,    J. Carboni, J. Blunchli, V.M. Tails and others).

The contrary to empirical concepts proponents of this approach argue that the entity is a living organism, with his own body, organization, collective will and soul. Because of this, it acts as a legal entity and has the capacity, independent of the capacity of its constituent individuals.

One of the most common theories in the U.S. legal entity is the theory of «artificial entity» (artificial entity) or a «legal fiction» (legal fiction), which appeared at the beginning of the XIX century. Within this concept, the corporation (legal person) is treated as an artificial being, invisible, intangible, and existing only as a creation of law, with only those properties that are provided by the charter.

In contrast to the theory of "legal fiction" which appeared in the early XX century, the concept of «natural formation» (natural entity) considers education as a corporation, created not by the force of the government, as a result of private initiative.

This theory is represented by two main concepts. One of them justifies the position that the corporation, arising naturally becomes a "natural person ", begins to lead an independent life and for this reason should not be infringed their rights compared with individuals. In accordance with this concept, the jurisprudence has viewed the corporation almost citizens state registration and to extend to them the privileges and benefits that exist for the citizens of this state [5]. Another concept linked the theory of "natural formation" with the theory of "aggregate of persons" and substantiate the position that as long as the corporation formed as a result of private initiative, the property rights of corporations are essentially a set of individual property rights, the participants, and so they subject to the same legal protection.

Based on the above, it can be argued that the legal status of a legal entity, as a certain legal education is not clearly defined. This uncertainty is related to a number of factors and reasons, both objective and subjective. This particular legal systems, and the ambiguity of approaches to identify key characteristics of the phenomenon under investigation, and delineation of areas of law in which defined the concept and essence of the legal entity.

For all branches of the law concept of "legal entity" is one of the key disclosure of the principal legal institutions. Therefore, this concept is different content with their industry-specific features. According to T.B. Makarov, for in-depth understanding of these features it is advisable to turn to an analysis of the provisions of the general theory of law, through their prism to consider the designation of a legal phenomenon, which plays an important role in shaping the regulatory framework of any branch of the law [6].

In the legal sources of the late XIX - early XX century the concept of "legal entity" was used only to refer to "the carrier of subjective rights". The word "subject" as applied to the legal relation - wrote G.F. Shershenevich - used in the double meaning. Say on the subject of legal relations, understanding it or the active side, as the bearer of rights, or passive side, as the bearer of duties. More frequently, say on the subject of law, bearing in mind that only the member of legal relationship which owns its right" [7].

D.N. Bachrach emphasizes that "the subjects of administrative law should be recognized as members of management relations, which is the legal and administrative regulations have given the rights and duties of the administrative capacity to enter into legal relations. Legal relations - the main distribution channel for the rule of law, so the media rights and responsibilities, as a rule, becomes the subject of legal and general circle of the same and other" [8].

With reference to our research topic, it is necessary to deal with the question of the concept of «subject of responsibility» and distinguished as a special subject of administrative liability entity.

In the Russian science of administrative law emerged and continue to develop a variety of views on the role, content, principles of administrative responsibility. Issues such as the order of application of administrative responsibility, the order of proceedings on administrative violations by the certain subjects of administrative jurisdiction, have always been the subject of research and intense debate in the science of administrative law. Treated Institute is very well known in the legal literature.

On the concept of administrative responsibility in the theory of administrative law there are various points of view. One of them is the concept of "sanction" administrative responsibility. O.M. Yakub defines this concept as the responsible citizens and officials before governments and in the cases determined by the law, before the court (judges), and also before public organizations for a culpable violation of public administrative law, expressed as applied to violators of established administrative sanctions [9].

Similar view has and D.N. Bachrach. He believes that under the administrative responsibility of the application to be understood by public authorities and officials in the conditions of off-duty subordination of administrative sanctions for the offense.

Other authors suggest that measures of administrative responsibility should be considered only punishment. According to them, the administrative responsibility is the realization of penalties, security measures and restoration measures.

Other scholars see the implementation of administrative responsibility as penalties and preventive measures. According to some authors, it covers measures of administrative enforcement.

It seems that the definition of administrative responsibility supporters of its broad interpretation to a certain extent is rather arbitrary. Lack of unity of views on relations between the concepts "administrative sanction", "administrative responsibility" and "measures of administrative coercion" was the reason for the continuation of discussions on this issue at the moment.

Essence of administrative responsibility, in our view, is provided administrative law duties offender to report their perpetrators, misconduct and, where appropriate, be punished by an administrative penalty imposed by the competent authorities, in accordance with the nature of administrative offenses. This forced state "retaliation" for the offense, the use of sanctions in the prescribed manner of administrative law, along with state and public condemnation and censure of the offender's character and his wrongful act.

Administrative responsibility for the current Russian legislation is applicable to the offender for committing an administrative offense. The legal definition of administrative offenses currently contained in Part 1 of Article 2.1 of the Administrative Code, "administrative offense is considered illegal, guilty action (inaction) of a person or entity for which this Code or the laws of the Russian Federation on Administrative Violations administrative responsibility".

Thus, an administrative offense is an act that can manifest itself in two forms: the action and inaction. From the definition given in the Administrative Code, directly implies the following signs of an administrative offense:

- Wrongfulness. This sign indicates that this particular act violates the rule of law;

- Guilt. This feature reflects the internal intellectual volitional attitude of the subject to deed perpetrated by them;

- Punishable. This feature means that for the commission of the act in specific rule or law of the Administrative Code of the RF subject is set administrative responsibility.

In the legal literature usually distinguish four attributes of an administrative offense. Three of them, as mentioned above, laid down in the definition of an administrative offense in the laws. Fourth feature characterizes the negative impact of an administrative offense to specific public relations and the situation with it is somewhat more complicated. Unlike the concept of crime (part 1 of Article 14 of the Criminal Code of the Russian Federation), the determination of an administrative offense legislator has not considered it necessary to use the topic of public danger.

It seems, however, that any administrative offense has the sign of danger to the society, as violation of specific mandatory rules usually creates risks of highly negative consequences for the society.

The second sign is the wrongfulness of an administrative offense. Wrongfulness means that the commission of the act (action or inaction) certainly violated the law. An act can not be considered an administrative offense, and it can not come committing administrative responsibility, if this were not violated the law.

Guilt means that an administrative violation act is committed in the presence of guilt. Lack of guilt does not allow consider the act (even illegal) administrative offense.

Punishability means for committing the act provides by administrative liability. Sometimes for an unlawful act legislation provides another responsibility (disciplinary, criminal and other) or not found liable. In this case, the act, despite its illegality and guilt can not be considered an administrative offense. For example, the movement of the vehicle at a speed that does not match the actual road conditions, but do not exceed that limit by itself is not punishable by administrative order and can not qualify as an administrative offense under Article 12.9 of the Administrative Code.

At the same time is not every act, even if it contains all of the above symptoms, will be administrative liability. Absence of the corpus of an administrative offense excludes the possibility of attracting a person who committed it to administrative responsibility.

Signs of an administrative offense should be distinguished from the elements of its composition. The totality of features of itself does not form the offense, its presence is necessary for the presence of all its elements.

Set of attributes of an administrative offense and its legal structure - not identical phenomena. They solve different problems, they have different meanings. With signs of administrative violation, we obtain the general socio- psychological and legal characterization of an act. Legal structure solves the problem associated with the legal qualification of the act or omission and brings the perpetrators to justice. Its purpose is to be the basis of this responsibility, because if there is no reason, there is no liability.

In any case, all the authors agree to allocate the four elements of an administrative offense: object, subject, objective and subjective sides. Thus, as the part of administrative offense can distinguish the objective elements (the object and the objective side) and the subjective (the subject and the subjective side).

In this article, the study is paramount subjective side of the offense, namely the subject.

The subject of an administrative offense is the guilty person who has committed an administrative offense and subject to administrative responsibility in the manner prescribed by the administrative law.

In accordance with applicable law, the subjects of administrative offenses can be both physical and legal persons.

The concept of "subject of an administrative offense" is very close to the concept of "the subject of administrative responsibility". And yet the equal sign between them could not be considered. Indeed, in most cases they are the same - a person who committed an administrative offense subject to administrative responsibility and becoming its subjects. However, there are situations where they are different. For example, a citizen who committed a minor temporary delay in payments for negative impact on the environment, becomes the subject of an administrative offense under Art. 8.41 Administrative Code "Failure on time payments for negative impact on the environment", but if he will be released from liability in connection with the insignificance, the subject of administrative responsibility, he will not.

There are different typologies of administrative offenses, however, with the certain reservations, all subjects can be divided into three groups: general, specific and special. At the same time in different situations the same subject can be special, and specific (this applies, for example, to the officials).

General subject of an administrative offense is an adult citizen of the Russian Federation. Responsibility of such entities comes under the general rules, without any special features.
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Legislative regulation of some forms of the youth             participation in social life: status and prospects for            improvement

In this article the problems of legislative regulation of some forms of youth participation in the social life are considered. Particularly, an example is participation in the youth organizations and implementation of the youth initiatives and projects. Also, here is the analysis of current legislation in this sphere on federal and regional levels. Appropriate recommendations for improvement in this area are given.

В данной статье рассматриваются вопросы правового регулирования форм участия молодежи в жизни общества. Данные проблемы показаны на примерах участия молодых граждан в молодежных общественных объединениях и реализации молодежью ее инициатив и проектов. На основе анализа федерального и регионального законодательств, а также сложившейся практики даны рекомендации по совершенствованию правового поля.
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The legal control over supporting the youth and its participation in social life of the state is implemented in accordance with the Article 7 of the Constitution of the Russian Federation [1]. It states that the Russian Federation is a social State whose policy is aimed at creating conditions for a worthy life and the unhindered development of man [2]. Besides this, Articles 30, 31, 32, 33, 37 of the Constitution of the Russian Federation guarantee a man various forms of free participation in the life of the society. The contribution of young people in particular can be represented in various spheres of social life such as political (i.e. participation in elections, work at state and municipal bodies and political parties), economic (i.e. entrepreneurial and labor activity), social (i.e. socially oriented projects) etc.

At present young people have various legal and organizing opportunities to take part in social life of Russia and managing state affairs control effectively and in various forms. The most popular among them are work at youth advisory and consultative bodies (youth representative agencies), participation in forums, implementation of projects and initiatives, participation in elections, etc.

As an example, one of the most essential forms of youth participation in social life is the work of youth public associations. These associations are regulated by the Federal Law of the Russian Federation on supporting the youth and children public associations [3], which points out a number of specific aspects for this support. At present the state support can be provided only for Russian and international youth associations registered in the order prescribed. The founders, members and participants of a public association shall be citizens of under 30 years of age who have united on the basis of the community of interests to realize common goals.

Apart from this there are some additional conditions, such as:

· A public association shall be a juridical person and function for not less than one year since the time of their state registration;

·  A public association shall include not less than 3000 members.

According to this, the present Law implements rather restricting conditions for a youth public association to be given such support. The Law does not promote support for interregional, regional and local community associations, which make the large majority of such associations. The variants of the state support are as well not numerous, especially after cancellation of exemption and federal order for youth public associations in 2005 [4].

Meanwhile part 4 of Article 3 of the Federal Law on Public associations [5] allows public associations of all legal forms function without state registration. It is true for youth associations as well. Moreover, due to a range of obvious reasons most characteristic of youth associations like lack of experience and the shortage of funds the majority of the associations fail to go through the procedure of state registration. A case study shows that in 2013 only 9 out of 100 youth public associations were included in the Federal Register of youth and children public associations exercising the right to receive state support [6]. Another point is that such support can be provided only for federal youth associations, which narrows down the number of the recipients. This state of affairs proves the necessity to modernize legislation in this area.

It is important to note that in 2011 a draft bill on supporting the youth and children public associations was introduced to the State Duma of the Federal Assembly of the Russian Federation [7]. The draft bill included a number of innovative propositions regarding support for the youth and children associations, in particular provision of support for regional and local community youth and children public associations. In addition to this it specifies the authorities vested in the state jurisdiction, bodies of state power of constituents of the Russian Federation, bodies of local self-government. The bill also proposes a new list of forms of state support with more flexible conditions of its provision and determines the top-priority activities for the youth and children public associations.

Nevertheless the draft bill has not eliminated the drawbacks of the present legislation. That is to say, the state support shall be given only to the state registered organizations. In this connection it seems necessary to supply the draft bill with the additions regarding the order to provide consultative, scientific, methodological, organizing and other kinds of support for the youth public associations which have not gone through the procedure of state registration. It is also important to provide them with the opportunity to receive financial support directly for specific projects and initiatives. Besides this, the state support for youth projects (programs) which is regarded as one of the most essential has been excluded from the list of instruments of state support.

It is appropriate to broaden the scope of questions allowing the members of the youth public associations introduce their initiatives to the state authorities. At present it is limited to those regarding the rights and interests of the youth. But the existing work experience of the youth and children public associations in Russia shows that the present restrictions lessen the opportunities of young citizens to influence the life of the society. In particular, there are youth volunteer organizations which provide free support to the most socially disadvantaged population. These organizations might make propositions concerning social support for elderly and handicapped people. Members of the “Corps “For Honest Elections” Russian public movement of young people has formulated suggestions for federal and regional electoral legislation. There are numerous similar examples. Consequently, the necessity has emerged to loosen the restriction for the youth associations to address the state bodies in order to introduce their initiatives.

Apart from being members of the youth public associations, young people are able to develop and implement their own projects and initiatives. It is another most popular form of participation of young citizens in social life of Russia.

As was formulated in part II.6 of the Revised European Charter on the Participation of Young People in Local and Regional Life “through their hopes and their desires, young people have many ideas which can be translated into projects and local activities that are beneficial to all. Given proper support, these projects, and their successes as well as their failures, can also help young people to develop their sense of responsibility and their autonomy, thus becoming social actors. Local and regional authorities should therefore facilitate the implementation of these projects, be the small- or large-scale, by allowing them to be accompanied in their execution by professionals and to have access to financial, material and technical assistance.”[8]. The practice of implementation of such projects and initiatives shows that this form of work immerses a person into realities of life best of all. Taking in consideration different levels (from municipal to state) at which the projects are developed and different spheres which they affect the state support for implementation of these projects and initiatives is enshrined in law in many constituents of the Russian Federation [9]. Such effective practice might be employed for modernization of the federal legislation. In particular, there is a need to formulate the norms of supporting the implementation of youth projects and initiatives. Besides this, these norms must be in compliance with the provisions and principles of the Revised European Charter on the Participation of Young People in Local and Regional Life. Whereas only those projects which have been assessed and proved to be beneficial shall be considered as eligible for state support.

There is no doubt about the fact that the availability of a rather wide choice of forms of participation in social life promotes their successful employment by the youth of Russia and contributes to the development of our country.  On the other hand, imperfection of legislation in the above mentioned sphere has a negative influence on these aspects. The examples described in previous parts of the article prove that. The present norms can be applied only to several forms of youth participation, which is considered reasonable.  Nevertheless to promote a more effective participation of young people in the life of the society one needs a thoughtful approach of a legislator to a complex support of its various forms in accordance with the introduced propositions.
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