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The conditions of marriage, complicated by the foreign element
in the Russian Federation: some questions of the legal regulation
In this article the author, prospecting problems of material and procedural legal nature, which arise in the state registration of marriage involving foreigners, offers to introduce some changes and amendments to the effectual Russian family law, basing on her own theoretical knowledge and practical monitoring, and also the standards of foreign legislation, connected with the investigated question.
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Within this article the high-priority problem is the designation of problems and the proposal of the ways of solving them when citizens of the Russian Federation and foreigners or stateless persons get married on the territory of the Russian Federation. 

The complexity of legal regulation of matrimonial relationships with a “foreign element” [1] in the theory of legal regulation is noted in research works of some scientists (N.I. Marysheva, O.A. Ruzakova, I.V. Getjman-Pavlova, L.P. Anufrieva, M. M. Boguslavskij, P.V. Krashenninikov and others), and also the dissertation written on this subject by E.A. Krivolapova “Legal regulation of marriage involving a foreign element”, but until now it is still urgent, first of all, in law enforcement of legal standards in this sphere of legal relationships. 
In the author's opinion, relations concerning marriages involving foreign citizens or stateless persons should be named legal relationships of marriage “involving foreigners”. Such relations are connected, as a rule, with two, and, sometimes, even more states, and, correspondingly, with different legal systems, differently regulating the marriage-family problems.
In 2008 the head marriage office of the Amur Region registered 85 marriages with foreigners. During the past year the statistics of “international” marriages in the Amur Region changed a little to decreasement: 71 marriages with foreigners were registered in the Amur Region, 16 grooms of them were the citizens of far-abroad countries: Greece, Israel, Italy, Canada, Libya; 8 – China citizens; 3 – Korea citizens, 2 – Serbia citizens, 1 (from each country) – Great Britain, Germany and Japan; and 55 marriages with foreigners of former union republics (12 with citizens of Azerbaijan, 11 – Armenia, 8 – Ukraine, 7 – Tajikistan, 4 – Kazakhstan and Kyrgyzstan, correspondingly, 3 – Moldova, 1 (from each country)  – Byelorussia and Georgia. [2] The statistical factors of marriages with foreigners of other subjects of Far Eastern Federal District roughly proceed from ratio from 4, 5% up to 9, 6% out of the total amount of marriages [3]. 
In Family code of the Russian Federation (hereinafter – FC RF) there is a special section, devoted to standards of the conflict law. In section VII FC RF “The application of Family law to family relations involving foreign citizens and stateless persons” foundation and application conditions of Family law of the Russian Federation and standards of foreign Family law to family relations involving foreign persons and stateless persons (as well as to family relations of Russian citizens) are foreseen, if these relations are concerned with a foreign territory. 

Determining legislation, applicable to a marriage with foreigner, it is necessary to define the right of what country regulates the form and the procedure of marriage, and also the right of what country determines the marriageability of persons, getting married. 

According to part 1 of article 156 FC RF the form and the procedure of marriage involving foreigners on the territory of the Russian Federation is determined by the legislation of the Russian Federation, consequently, by articles 10 and 11 FC RF and adopted in them execution of under law legal acts. A marriage on Russian territory is carried out in that form and in that order, that are set by the legislation of the Russian Federation irrespective of groom and bride citizenship, i.e. it is registered in a marriage office of the Russian Federation and in their personal presence. Respectively, rights and obligations of spouses the getting married persons receive since the moment of the civil registration – marriage act. 

Developing in more detail this legal standard, the lawmaker points out that when any persons (irrespective of their having or absence of citizenship of any state) get married on the territory of the Russian Federation there must be adhered the only valid on the territory of the Russian Federation form of marriage act - the state registration in offices of civil registration. Matrimonial union act involving a religious ceremony has no legal importance in the Russian Federation. In this case, the subjugation principle of marriage form to marriage act place is consolidated (logus regit actum), these standards have the imperative character. 

The so-called “territorial” approach worked earlier, namely part 1 of Article 161 of Marriage and Family Code of Russian Soviet Federated Socialist Republic 1969 (CMF RSFSR 1969. ) [ 4 ], it provided following only national Family law to marriages with foreigners on the territory of the Russian Federation and gave rise to some form of infringement of interests of both Russian and foreign citizens. In Russian history there were periods (1948-1953), when marriages with foreigners were not only discouraged, but forbidden. The foundation was that “our women, married to foreigners and gone abroad, in unusual conditions feel bad and undergo discrimination”. On this issue O.I. Chistyakov wrote: “the foundation was not forced… the majority of such marriages proved a failure. However, such excessive concern about family well-being of citizens is unlikely rather grounded: in our country there always were enough unsuccessful marriages” [5]. It should be noted that, in general, the marriages of Soviet citizens with foreigners were treated as antipatriotic and the attempt to abandon the Soviet citizenship – as one of possibilities to get married to a foreigner, for a Soviet citizen (more often a female Soviet citizen ) it could be tragically over, up to the charge of Motherland’s treason. 

In marriage act, involving a foreigner, the condition about the matrimonial age should be observed regarding to each getting married person in accordance with legislation of the state of their citizenship, or their last residence (regarding a stateless person). So, it is possible to marry a person younger 18 years, if it is accepted by legislation of a foreign state, the citizen of which an individual is. However, V.A. Kanashevskij considers, if the foreign legislation provides extremely low age of marriage, the registration of such marriage may be declined taking into account its contradiction to Russian public policy [6]. The question is: what is understood by V.A. Kanashevskij as “extremely low” age of marriage? According to Part 2 Article 13 FC RF marriage before achieving the 16-year age may be permitted in particular circumstances in accordance with the laws of subjects of the Russian Federation. For example, the lowermost age border of matrimonial capacity of 14 years has been established in a number of subjects of the Russian Federation: in Adygeya Republic, Belgorod, Vladimir, Vologda, Kaluga, Magadan, Moscow, Nizhny Novgorod, Orel, Rostov, Samara, Sakhalin, Tambov, Tyumen, Tula Regions. In addition, in avowed legal context 14th birthday is defined as the key reference point for “starting up limited branch status” [ 7 ]. That is why it is correct to consider the “extremely low” age marriage ability lower 14 years, established by the foreign legislation, and respectively, to reject the state registration of marriage act with a foreigner to persons younger 14 years, as repugnant the public policy of the Russian Federation according to article 167 FC RF.
For example, in Britain the marriage age comes with 16 years, and the possibility of its lowering is foreseen only in court proceeding. In Ireland the marriage ability comes with 16 years when parents agree to marriage, when achieving 21 years - such agreement is already not required. In this case by the decision of the Supreme Court of Ireland it may be permitted to register the marriage in the 16-year age without the consent of parents. 

Since 1992 Luxemburg legislation on family and marriage has established the age of marriage for men in 18 years, and for women in 16 years. Since 1978 Portugal raised the minimum age for getting married from 14 up to 16 years for both sexes. In Switzerland and Sweden the age of marriage for men is in 20 years, for women – in 18 years, in Hungary and Somalia - 16 and 18 years respectively.
In most of Muslim countries the age of marriage for women is lower than for men (Tunis – 20 years and 17 years, Syria, Jordan, Egypt – 18 and 16 years). Due to a family reform in 2005 in Algeria the age of marriage in 19 years is established for both sexes. 

In China, in accordance with the laws of Chinese People's Republic “On marriage” the age of marriage for men is 22 years, for women – 20 years. In separate China provinces, in particular, in Tibet – 20 years and 18 respectively. The age of marriage in 20 years for both sexes is in Libya. 
It’s remarkable, but in spite of the fact that the civil legal responsibility by Japan legislation comes with 20 years, the marriageability is determined for men in 18 years, for women in 16 years. In Yemen since 1999 the concept “the minimum age of starting marital life” was introduced, that is set at the age of 15. In the author's opinion, the given concept is identical to the concept “matrimonial” age.
On November 3, 1965 the UN General Assembly adopted the Recommendation about establishing by UN states the legislative acts, setting the minimum age of marriage not less than 15 years. However, for a long time, up to 1980s years the age of marriage in some African and Latin America states (Kenya, Nigeria, Venezuela, Honduras, Paraguay, Chile, Ecuador ) and also Spain was established extremely low (from 9 up to 12 years ) [ 8 ].
The legislation of CIS and Baltic countries also differently establishes the age of marriage. For example, in Azerbaijan, Armenia, Uzbekistan, Ukraine: for men – 18 years, for women – 17 years; in Moldova: for men – 18 years, for women – 16 years; in Tajikistan: for men and women – 17 years; in Turkmenistan: 16 years for both sexes, and for persons, getting married with foreigners and stateless persons – 18 years. Otherwise in neighboring foreign countries (Belarus, Kazakhstan, Kyrgyzstan, Lithuania, Estonia, Georgia, Latvia) the marriageability comes with 16 years [9]. 

As it was already mentioned, one of basic terms of marriage between a citizen of the Russian Federation and foreigner on Russian territory is observance of the legislation regarding of obstacles to marriage. Moreover, for marriage involving Russian citizens, the standards of Article 14 of FC RF have the exterritorial character, i.e. they act in any case, wherever a Russian citizen is.
So, when a female Russian citizen gets married with a citizen of Chinese People's Republic on Russian territory (for example, in Blagoveschensk of the Amur Region) the requirements of Articles 12-15  of FC RF should be followed regarding of a Russian citizen (it is necessary to have a voluntary assent to marriage, achieving the age of marriage - 18 years, the absence of circumstances, hampering the marriage), and as for a citizen of Chinese People's Republic, there should be observed legal requirements of Chinese People's Republic “On marriage” concerning the age of marriage (for men it is 22 years, for women - 20 years ), assent to marriage (voluntariness and reciprocity are principal conditions for marriage which were for the first time  introduced by the law “On marriage” in 1950), ban to marriage. According to article 7 of the Law of Chinese People's Republic “On marriage” it is prohibited the get married at one of the following circumstances: marriage by the blood lineals or blood collaterials in limits of the three generations; grave disease of one of the parties, which medically speaking does not allow to marry. 

There shall not be allowed a marriage between persons, if at least one person is already in another registered marriage. In domestic literature on law the opinion regarding this circumstance is quite clear. M.M. Boguslavskij [10], P.V. Krasheninnikov [11], M.V. Vlasov [12], J.A. Korolyov [13], N.I. Marysheva believe that standards of foreign law, admitting the polygamy, contradict basic principles of Russian law of family relations (the article 167 FC RF), but this does not mean that the polygamous marriages, registered in a country, where they are recognized, can not generate legal operations, admitted in our country. In particular, alimentary obligations of a polygamous family are subject to admission. 
M.M. Boguslavskij gives the following example: men from Syria or from United Arab Emirates, having already three wives, offered female Russian citizens to become the fourth wife, explaining, that such a situation contradicts law and order basis (public policy) of the Russian Federation. Of course, we agree with the position of M.M. Boguslavskij, who believes that to conclude such a marriage in Russia is impossible, because in accordance with Article 14 FC RF the presence of unbroken marriage is the barrier to a new marriage in Russia. But this can be done in another country. However if then, a Russian citizen first gets married with such a person abroad, and then she arrives in Russia together with a child and brings in an issue about aliments on children from such a marriage in Russia, such an issue can’t be rejected in reference to the public policy.
Another circumstance, the presence of which prevents marriage, concerning foreigners as well, is the presence of close relationship, character of and relations of adoption. 
According to the article 14 of FC RF there shall not be allowed marriage between relatives along a straight line rising and descending line (parents and child, grandfather, grandmother and grandsons), full and not full relatives (having common father and the mother) brothers and sisters); adopters and adoptee. 

In the opinion of E.M. Vorozhejkin, A.M. Nechaeva, J.M. Fetyukhin, I.A. Kosareva the circle of persons, the modern family law has its ban on getting married to close relatives is rather limited. I.A. Kosareva offers “to extend the list of near relatives, the marriages between which shall not be allowed by mentioning in Article 14 FC RF the ban on marriages between uncles and nieces, aunts and nephews, cousins as both from moral and ethical reason, as well as from the biological point of view of” [14]. “The blood connection of parents can result in accumulation of pathologic genes, causing the birth of a disabled child. Even with a distant kin connection of a mother and a father there is a threat of death of a baby, of infant mortality, especially at an early age, of birth of children with various deformities and anomalies” [15]. 

For example, the marriages between uncles and nieces, aunts and nephews are prohibited in Italy and France; marriages between cousins are impossible in Britain and in half of the states of the USA. In Bulgaria marriages up to the fourth kinship degree inclusive are prohibited. The Indian Family Law forbids the marriages up to the third degree on mother and the fifth degree on father lines inclusive [16].
On moral and ethical reasons the marriages between adopters and adoptee are prohibited in all countries. In case there appears or should appear a child, that is a little probable, but is possible, and the parents wish to register there relations, then at adopt cancellation in a legal form must precede the state registration of birth. 

One more circumstance, hampering a marriage, is admitting a person incapable due to psychic injury to health. 

Of course, the state of health of getting married persons has one of paramount ranks not only in state family policy, but as the factor affecting the nation's health, and as well as an element of healthy marital relations, bearing in mind the sex cohabitation, and more importantly - the birth and upbringing of children. 

Doubts, which a member of a marriage office staff might have, getting an application from persons, wishing to marry, become the cause for depositing the marriage registration on one month in accordance with the procedure provided by Part 1 Article 11 of FC RF, during which corresponding medical documents, confirming the condition of mental health of a person, wishing to marry, can be requested. 

In practice there are cases, though they are rather rare, when the getting-married come to a wedding ceremony extremely drunk. As the person, wishing to marry, does nor realize what is happening, has no possibility to analyze the situation in an adequate way, and so to make a personal decision, required for an act of the law, the official of a marriage office must delay the procedure and appoint another date for the state registration of marriage. 

In general, it should be noted that the presence of the only obstacle, characterizing the state of health, at which the marriage can not be registered initially, as it is established by the Russian Family Law, is really a serious blank of a domestic lawmaker. The Russian lawmaker (articles 121 and 122 Criminal Code of Russian Federation) only provides the criminal responsibility for contamination or knowingly putting another person in danger of infection by venereal diseases and HIV-infection. 

Noteworthy, many lawyers-scientists (A.M. Nechaeva, L.M. Pchelintseva, E.M. Vorozhejkin, M.V. Antokolskaya, A.M. Rabets, J.M. Fetyukhin, O.J. Iljina, I.A. Kosareva, A.A. Glashev, O.G. Kurylenko, L.E. Chicherova, N.A. Matveev and others), lawyer-practitioners (E.A. Chefranova, I.I. Alyabjeva, T.N. Malyutina and others) in one way or another are of the same opinion, that it is necessary to introduce the institution of obligatory health examination of persons, getting married. Although the given problem is complicated by some moments: whether it is permissible to interfere the privacy of citizens, what diseases which limit the child-bearing the list includes, whether the state has the right subject to carry out the coercive sterilization in case of diseases, absolutely posing a threat to reproduction of mentally and physically disabled posterity, and so on. 

O.J. Iljina gives results of sociological inquiry about the need of introducing the obligatory health examination of getting married people, and also presenting necessary documents when filling an application for the state registration of marriage. In 2004 the Ministry of Public Health and Social Development of the Russian Federation has taken polls of 5000 responders at the age of 18 up to 27 years regarding the need of presenting a medical certificate of health of wishing to marry persons, to marriage offices: 65% responders spoke out “for”, 15% – “against” and 20% – refrained [17].
But, the practice shows that, the getting-married are in no hurry to have health examination, which is also the consequence of the lack of note, set by the law, concerning an official of a marriage office having such a responsibility, accepting the documents for the state registration of marriage. Earlier, part 4 Article 150 CMF RSFSR provided a responsibility of an official of a marriage office, making the state registration of marriage, to clear up, if the getting-married know about the state of health of each other. 

In most countries it is necessary to introduce the complex of medical documents, concerning the presence/absence of catching, venereal diseases, psychiatric disorders, alcoholism, drug abuse, HIV-infection, when getting married. The presence of such diseases is not an obstacle to registration of marriage, although the cover-up of having a disease leads to the nullity of marriage and generates the liability for the guilty person. 

Nowadays, no documents confirming the state of health of a foreigner are required if you get married with a foreigner on the territory of the Russian Federation. That is why, it is considered to be correct to introduce obligatory medical check up when marrying a Russian citizen with foreigner, or a stateless person. For realization of this statement, and also, taking into account part 1 of Article 156 of FC RF the procedure of marriage on the territory of the Russian Federation is determined by the legislation of the Russian Federation, it is thought to be useful to bring in amendments to the article 156 of FC RF as part 5 as follows:
“5. When a foreigner or a stateless person gets married with a citizen of the Russian Federation, a foreigner or a stateless person, filling an application for the state registration of marriage, represents the medical finding about his state of health, issued no earlier than two months before the date of filling an application for the state registration of marriage.

Health examination of a foreigner or a stateless person, willing to marry with a citizen of the Russian Federation, is held by the state or municipal health service system establishment in the place of registration of marriage free of charge.
Results of examination of a foreigner or a stateless person are the medical secret and can be reported by the body of civil registration only to a Russian citizen, with whom a foreigner or a stateless person intends to marry”. 

In accordance with Article 25 of Federal law, November 15, 1997 №143-FL “About acts of civil status” the marriage can be registered in any marriage office at the choice of persons, getting married. Earlier by part 1 Article 150 CMF RSFSR, 1969, the marriage registration was possible only in marriage offices in the place of registration of persons or one of persons, getting married, and also in the place of registration of their parents. 

Nowadays marriage can be registered in any marriage office on the territory of the Russian Federation, that in practice promotes cases of polygamy or often marriage with the objective of some lucre, illegal material enrichment, through deception, abuse of confidence, that is a criminal action. In many respects it happened because Russia does not have the unified all-Russian electronic database of acts of civil status, re-supplied on-line. 

Recently the President of the Russian Federation paid close attention to realization of Concept of formation in the Russian Federation of electronic government, approved by the order of Government of the Russian Federation, May 6, 2008 №632-r, and federal law, July 27, 2010 № 210-FL “On organizing provision of state and municipal services”, according to which the creation of the unified electronic database of acts of civil status, although is not directly prescribed, but it is meant to be realized to 2014 through introduction of universal electronic charts. So that, creation and functioning of the unified database of acts of civil status will make it possible to form the individual card of each citizen of a country with filling in all registration information about the person, and so there will be the possibility to implement fully the statements of marriage-family legislation.
According to the above-said the author offers to make additions to Part 1 Article 158 of FC RF with the following content:
“A citizen of the Russian Federation to confirm his/her marital status gets the due document in competent authorities in the place of registration, in the order and form, established by the decree of the Government of the Russian Federation, for its presentation to the relevant authorities of foreign states”.
In conclusion, it should be noted that the domestic Family law in the sphere of marriage-family relations involving foreigners, in spite of its corresponding to principles of international family law in general, is complex for law-user, and as a consequence, is in need of furnishing, allowing to remove the blanks and inaccuracy in definitions. In the author's opinion, the suggested statements as amendments to the operating Family law are important and immediate, and are aimed at regulating complex situations, including marriages, complicated by a foreign element.
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