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The problems of administrative-legal regulations of ethyl spirit and alcoholic production turnover in modern Russia

This article contains various points of view and actual problems of administrative-legal regulation of the turn of ethyl spirit and alcoholic production in modern Russia
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Understanding of the essence of administrative-legal regulation of manufacture and turn of alcoholic production is ambiguous in the legal literature. The problems with definition of the essence of administrative-legal regulation are caused both by the absence of the uniform conceptually-categorial device, and antagonistic sights of scientists and experts at the character of administrative-legal regulation of alcoholic market, caused by various understanding of the constitutional norms about the freedom of an enterprise.

Some representatives of the enterprise structures deny the necessity of administrative-legal regulation of manufacture and the turn of alcoholic production, believing that the rules of realization of specified activity are in detail enough defined by the norms of civil legislation. The establishment by the state of special rules of conducting alcoholic business is excessive, conducts to duplication or collisions of norms of administrative and civil law, and in certain cases limits the sphere of actions of participants of alcoholic business, than breaks the principle of freedom of an enterprise proclaimed the Constitution of the Russian Federation [1].

According to other experts, the administrative-legal regulation of the enterprise activity is not only expedient, but also the necessary element of modern economic life [2]. The alcoholic market cannot function without the certain specifications, rules which will organize the market, help to supervise it, create conditions for the realization of economic rights of the enterprise participants legal relations. Total absence of the administrative-legal regulation complicates harmonious functioning of the market of alcoholic production, creates conditions for its criminalization, brings chaos.
On the other hand, effective functioning of the alcoholic market not only provides realization of personal interests of participants of the alcoholic business connected with extraction of the greatest possible profit on manufacture and the turn of alcoholic production, but also serves to the interests and requirements of all society and the state. The interests of consumers of alcoholic production are expressed in high quality and low cost of alcoholic production, and the state interests – in a fiscal component. Any state, irrespective of its ideological and political orientation, cannot remain indifferent to how alcoholic business regularly functions, the important sector of economy of any country. The administrative-legal regulation of manufacture and the turn of alcoholic production under such circumstances serves as the means of maintenance of interests of the person, society, the state, and also the interests of enterprise structures.

The expediency of state regulation of the market admits all developed countries. However there is a question about principles and methods of this regulation. The spectrum of opinions of economists here is very wide: from full liberalization to the total control of all transactions of economic subjects.

So, from time to time in official circles there are offers on revival of direct monopoly of the state on manufacture and the turn of alcoholic production. The question about decrease in the rate of excises on alcoholic production for achievement of the purpose of legalization of this market is periodically brought up. Thus affirms that cheap legal vodka can supersede from the market illegally made.

Other experts [3] (the supporters of liberal direction of administrative-legal regulation) support the position of limited intervention of the state in affairs of alcoholic business, giving the priority of regulating role of the state in functioning of the alcoholic market and proving the expediency of direct intervention of the state in the enterprise activity on manufacture and the turn of alcoholic production, including by an establishment of the state monopoly, the exclusive measures caused by the impossibility of influence on the alcoholic market by the means of regulating levers.

In the latter case the administrative-legal regulation of manufacture and the turn of alcoholic production is considered as state influence on the public relations developing in alcoholic market, carried out by an establishment of the strategy of development of alcoholic business, key rules of its realization, and also the control over the condition of alcoholic market and the efficiency of its functioning. The purpose of administrative-legal regulation representatives of the specified point of view call an ordering of public relations on manufacture and the turn of alcoholic production, providing harmonious functioning of alcoholic business by the rules established by the state.

The Constitution of the Russian Federation proclaims freedom of the enterprise activity. The freedom of enterprise activity, on sense of norms of the Constitution of the Russian Federation and the Civil Code of the Russian Federation, is understood independent, carried out at own risk and under the responsibility of activity directed on the regular extraction of profit. The state, the commercial and noncommercial organizations, citizens have not the right to interfere with the enterprise activity of organizations.

Establishing of the legal bases of realization of an enterprise activity, the Constitution of the Russian Federation applies the term regulation of the rights and freedom, excepting formulations of management or administration. The term management is applied in the Constitution of the Russian Federation only concerning management of the state and municipal property.

In spite of the fact that the Constitution of the Russian Federation does not contain norms about the government enterprise activity and possibilities of direct participation of the state in functioning of the alcoholic market, freedom of enterprise activity should not be interpreted as permissiveness of the organizations. Borders of the legal realization of enterprise activity according to the Constitution of the Russian Federation are outlined by necessity of observance and protection of the basic rights and freedom of the person and the citizen, and also economic interests of the state and a society. Each organization has the right to be engaged in any enterprise activity not forbidden by the law if such activity does not break the rights and legitimate interests of other persons (including other organizations) [4].

As the state is the guarantor proclaimed by the Constitution of the Russian Federation of the rights and legitimate interests of citizens and the organizations, it cannot abstract from participation in the processes occurring in the alcoholic market. The administrative-legal regulation of manufacture and the turn of alcoholic production express the essence of such participation, acting as the necessary element of the organized economic activities providing its harmonious functioning.

Basic problem of the state regulation of the market of alcoholic production is the balance parity between the combination of availability of the legal production for all population (and it already aspects of health and safety) with inevitable state taxation. Unfortunately, now any of the specified problems is not carried out.

The alcohol-vodka industry traditionally formed a considerable part of incomes of the Russian budget. So, in 1984 only the tax from the turn on this production of the specified branch made more than 10 % of incomes of the budget of Russia [5].

According to the current legislation in the federal budget 50% of excises on ethyl spirit from food raw materials, vodka and alcohol products, the tasks on which regularly are not carried. About a quarter of all receipts of excises in the consolidated budget of the Russian Federation make excises on alcoholic production. Their basic part is necessary on group «spirit drinking, vodka and alcohol products»,

Today alcohol gives only 5% of the budget therefore the excise on alcohol raises annually, however the results are not present.

On the other hand, at a constant rise in the price of alcoholic production, the market of illegal alcoholic production at which use death rate among consumers every year increases develops. Now the death rate from the use of substitute alcohol averages 40 thousand persons a year. For example, in 1992 (year of cancellation of the state monopoly for manufacture and alcohol turn) of alcoholic poisonings has died 18 thousand people.

Now the administrative-legal regulation of an enterprise activity is spent by the state in three directions of the use of administrative instruments: the first direction is connected with the enterprise creation (registration, licensing, certification, accreditation); the second – is connected with the access organization on the market of production of the enterprises (conformity acknowledgement, in declaring and certification forms); the third direction of administrative regulation is a control over production turn in the market.

One of the major elements of the state regulation of manufacture and the turn of alcoholic production is licensing.

However without visible increase in the volumes of legal manufacture the quantity of the enterprises letting out alcoholic production and having corresponding licenses, grows every year. Especially considerable growth is observed on the enterprises which are letting out vodka and alcohol products.

At the same time, by accounts of the Ministry of economic development and trade of Russia, by the use of capacities less than on third, manufacture of alcoholic production becomes unprofitable and economically senseless.

Proceeding from the statistical data about loading of capacities spirit and alcohol factories it is possible to assume that officially registered capacities of the specified enterprises are used for illegal manufacture of alcoholic production which level last years makes from 40 to 50 % of total amount of consumption in the country. 

One of the lacks of existing system of licensing is rather simple order of reception of licenses and the big list of bases for its stay or cancellation. 

The system of accreditation of organizations which are carrying out wholesale trade of alcoholic production for retail trade and public catering practically duplicates licensing process entered by the Government of the Russian Federation in December, 1998.

An increase of level of the requirements shown to the organizations at the issue of licenses, should make licensing by the universal mechanism of admission of the enterprises in the sphere of manufacture and turn of ethyl spirit, alcoholic production at which the need for introduction of other forms of regulation will disappear. 

With a view of manufacture and turn prevention in the territory of the Russian Federation of illegal spirits the governmental order of the Russian Federation from 21.12.2005 №785 «About marks of alcoholic production by the federal special marks» obligatory marks of alcoholic production were made and realized in the territory of the Russian Federation, are provided by the special mark confirming legality of its manufacture.

As from imported production in the budget of the subject of the Russian Federation excises do not come, the regional authorities with a view of unnecessary elimination, from their point of view, competition to the local manufacturers under specious struggle against the illegal alcohol widely practise introduction of the identification marks, which cost for imported production (in some regions to 10 rubles on a bottle of 0,5 litres) is considerable above, than for production of own manufacture.

Thus, the special mark, originally called to confirm the legality of made alcoholic production, is allocated with the function of control over the receipt of excises and becomes in some cases the factor constraining the volumes of output.

According to the current legislation to one of elements of the state regulation of the turn of ethyl spirit has been urged to become quoting of its purchases. However the owing of formalistic approach of the Ministry of economic development and trade of Russia and the Ministry of Agriculture of Russia to the process of formation and allocation of quotas of the operating system of quoting does not provide effective regulation and control in the sphere of the turn of alcoholic production.
The analysis of the use of allocated quota of purchase shows that the quota throughout 1999-2009 was used only on 45-55 %, that the quota of purchase does not reflect the real requirements of the enterprises-manufacturers of alcoholic production for spirit.

Thus, the developed practice of formation and use of quotas calls the necessity of quoting the purchases of ethyl spirit.

So, by the governmental order of the Russian Federation from October, 6th, 1998 №1159 «About state regulation strengthening in the sphere of manufacture and turn of ethyl spirit and alcoholic production» is entered the quoting of manufactures of the ethyl spirit, not provided by the Federal law «About the state regulation of manufacture and turn of ethyl spirit, alcoholic production». 

The determinative influencing as on the formation of incomes of the budget from the receipt of excises on spirit, vodka and alcohol products, and on their actual collections, is the rate of excises.

The developed system of constant increase in excise rates and, as the consequence, the rise in prices carries oppressing, purely fiscal character concerning legal manufacture, and also creates favorable economic conditions for the illegal, criminal manufacture and saturation of the alcoholic market by cheaper illegal and forged production, which cost, by an expert estimation, more than in one and a half time below the price of legal vodka. 

Along with it the financial position of the enterprises of spirit and alcohol industries – the manufacturers of legal production has become seriously complicated, the condition of calculations with the budget has worsened.

In 2010 the rates of some excises, in particular, on tobacco and alcoholic production are increased. The growth of interest rates of the excise and most making the excise in the budget takes to the rise in prices at the legal alcoholic market (about what many years (for last 6 years the minimum legal price for vodka has grown more than 2 times), doing the legal production all less accessible (the struggle for life of the lower-income part of population should become the purpose of excise policy of the competent state); in this segment that perishes reduced several times to 40 thousand a year [5]. They drink substitutes because of the high cost of legal production, 2–2,5 times exceeding them financial possibilities (but also here the problem is complicated that the reduction of price will be insufficiently; here it is necessary to do something in complex).

The basic lack of this system is the unreasoned, economically unreasonable excise of policy which has the character of purely fiscal, oppressing concerning the legal manufacture. Thereby economic preconditions of saturation of the market are created by the much cheaper illegal and forged alcohol. The price of the similar approach to an establishment of rates of excises – 70-80 million has given. Manufactures of illegal alcohol, budget loss, by an expert estimation, is about 25 billion rubles, ten thousand fatal cases from a poisoning of forged containing spirit drinks [6].

The attempts of decision of this problem by purely administrative methods (licensing, quota, strengthening of administrative responsibility) do not result and normalization of the alcoholic market as in many respects is vague, inconsistent and inefficient cannot lead. It is necessary to notice also that the numerous statutory acts of regulating manufacture and the turn of alcoholic production (licensing, allocation of special marks, declaring, quota etc.), allow to make concrete decisions, vital for participants of the alcoholic market, to officials of the departments which are carrying out this regulation that creates a nutrient medium for corruption. 

Considering the given infirmation and with a view of prompting of a due order in the alcoholic market, reductions of volumes of the output of illegal and forged alcohol, elimination of negative social consequences from its use, an increase of level of incomes of the budget formed at the expense of manufacture of legal alcoholic production, Audit Chamber of the Russian Federation proposed to accept a number of urgent measures on an increase of efficiency of the state regulation of manufacture and turn of ethyl spirit and alcoholic production:

To make changes to the excise policy spent by the state, it is necessary to refuse from mechanical, economically and socially unreasonable increase in the rates of excises at alcoholic production and, first of all, on vodka as the most used kind of alcohol, to make the prices for it comprehensible to the majority of the population;

It is represented that introduction of excise taxation of strong grades of beer with alcohol from 5 to 8-9 percent, and also an exception of the list of alcoholic production of natural wines for stimulation of growth of volumes of their manufacture for the purpose of replacement of consumption of strong alcoholic drinks by them would be expedient. Especially there is also a positive experience of an excise policy. So within several last years the excise rate on champagnes and sparkling wines as result – rates of increase of their manufacture and sales impress did not vary, and the quantity of illegal production of the specified kinds has essentially decreased. 

– To consider the problem on change of an order of collection of excises. As alternative it would be possible to consider the offers, on carrying over of all the sum of the excise on spirit and introduction of the state monopoly for ethyl spirit, or about replacement of the excise by the made tax by capacities of the enterprises making alcoholic production;

– With a view of creation of conditions for financial improvement of the enterprises-manufacturers of alcoholic production there is a question on change of an order of payment of excises not on production shipment, but on its payment;

– To consider the problem on expediency of creation of special federal body under the complex decision of questions of the state regulation of manufacture and turn of ethyl spirit and alcoholic production or about investment with these functions of one of operating federal enforcement authorities [6].

Thus, the problems of administrative-legal regulation of the turn of ethyl spirit should be solved in a complex with each part of this very many-sided market: with good-quality illegal vodka; with "garage" vodka surrogate; with chemist's tinctures quite decent and not representing harm (let the needy population drinks better these chemist's and partly liquids useful to health, than a poison); and also with other numerous and diverse products of the half-decay of human person among which is both hazardous to health and safe; and also – home-distilled vodka.

With the solution of these main points the necessity in large part of the state regulation elements, and the efficiency of others will disappear and, in particular, the licensing will essentially grow.
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