Artur Alexandrovich Garkusha – head of the department of juridical and personnel work of the Ministry of property relations of Khabarovsk Territory (Khabarovsk). Теl.: (4212) 32-54-47.
The governmental guaranteeing of effective realization of labor rights in insolvent organizations
The main aspect of the article is the legal regulating the increasing role of governmental bodies which are directed to protect rights and interests of citizens as the most insolvent class of creditors during the legal investigation of bankruptcy. There is the necessity of the legal fixation of directional budgetary financing of charges for legal providing rights in bankrupt organizations.
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Modern legal theory and the reduction of amendment for the Federal Law from 26.10.2002 №127 «About Bankruptcy» (further – the Bankruptcy Law) consider the role’s changing of executives department of the regions of the federation and local governments in the legal investigation of bankruptcy especially in connection with an increasing of this role of subjects, which take part in the legal investigation of bankruptcy.

Besides, the investment with auxiliary rights of procedure should be done with synchronous increasing of the responsibility of public enterprises, which are connected with protecting interests and rights of the most unprotected creditor’s class.

According to the Bankruptcy Law, particular classes of privileged creditors are the citizens, who have arrears wages, retirement benefits and densification of health, life and moral harms.

The Bankruptcy Law established legal abridgements and prohibitions, which allow realizing the rights of such classes in full, expect the cases, when insolvent enterprise’s property is not enough to satisfy the claims of first place’s creditors.

In practice such measures, estimated by the Bankruptcy Law, doesn’t sustain labor rights of citizens in cases of bankrupting enterprises.

Under the clause 4 of the article 134 of the Bankruptcy Law settlements with persons, who have worked as work under a Labor Contract, provides in the second place after persons, who have claims toward the damnification of health and life.

The clause 2 of the article 136 of the Bankruptcy Law estimate the period after arbitrage’s rendition about admitting a debtor’s as a bankrupt and bankruptcy proceedings/ if liabilities to person worked under a labor contracts, which weren’t repaid before this period of arbitrage’s rendition and starting bankruptcy proceeding, stand over as a current claims (out from order from bankruptcy estate).

But in spite of such privileged order of satisfying citizen’s claims, liability couldn’t be satisfied during the declaring enterprises bankrupt in case debtor haven’t enough property for satisfying the claims.

Practically, there are lots situations of lack or total default of liquid assets, which could be transformed into the cash resources after selling bankruptcy assets which arbitrage could direct to retable satisfying of the claims of creditors. Practically, there are lots of examples of unextinguished claims of disabled and other works also. Sometimes it happened because of negligent work of a trustee in bankruptcy and the main creditors on creditors’ assembly. 

There are efforts of executive authority of Russian Federation subjects and municipals government in order to reduce the negative effects and social tension in to satisfy the claims of unprotected creditors with the budgetary funds of the subject.

The efforts are characterized as assignment of such financial obligation on public budget, which are not provided by the budgetary laws.

Practically, the article 74.1 of the Budget Code of Russian Federation establishes the rendering of pecuniary aid with budgetary provisions to the social security of citizens – social benefits to provide a social support.

This causes are not consisted the matter of authority of the subjects of Russian Federation, which are established in the article 26.3 of the Federal law from 06.10.1999 №184 “About the basic principles of organization of legislative (representative) and executive authority in the subjects of Russian Federation ” that is why they couldn’t be provided.

We suppose that there is the necessity of the amendment to the article 134 of the Federal Low, which supports the opportunity of satisfying the claims for remuneration of labor  and welfare payments of persons, who work or worked under the Labor contracts with budgetary funds  of the subjects of Russian Federation or Local government, when the bankruptcy enterprises is situated  on its territory, under such conditions, the order to providing benefits to workers must be done in keeping with the budget laws.

In the same time, this amendment should support the accrual of recourse right of public authority to claim of actual amount of benefits from debtor employer.

Such recourse claim could be satisfied as the claim of second queue’s creditors during bankruptcy proceeding.

There are legal causes of amendments, in the first place, the necessity to protect constitutional rights of citizen for to obtain a payment of labor. This amendment should be directed at realization of  the Convention of the International Labor Organization  №95 «About protection the wage», which determinate that in case bankruptcy proceeding (or liquidation judicially) the workers, which work on such enterprise can enjoy the status prior  creditor in the point of wage, they must receive the wage for work both in preceding bankruptcy and bankruptcy proceeding.

But the propositions of article 11 of the Convention assigns that wage, which includes this prior credit, should be paid completely before the creditors could claim the part.

The clause 1 of the article 7 of the Russian Federation Constitution provide for establish state guarantee to realize constitutional rights to work and social protection by citizen (the clause 2 of the article 7, the clause 3 of the article 37, the clause 2 of the article 39).

The Federal Law from 03.06.2009 № 101 “About the ratification of the European social charter (changed) from 3.05.1996” stated the ratification of this charter, which protects social and economical rights of citizens and establishes the control mechanism providing the compliance of them with member states.

The article 25 of the European social Charter settles that for provision of effective realization of workers’ rights to protect their claims during the bankruptcy proceeding. These claims of workers following from labor contracts and employment relations should be provided by government institutions or other effective forms of protection.

It allows to suggest that protecting the guarantees for payment for labor is the foreground task for the government and should be provided with any effective forms of protection.

The Constitution of Russian Federation in accordance with the aims of social state and guarantees of social protection for everybody refers this regulation to joint the authority of the Russian Federation and its subjects. But the Constitution doesn’t define concrete methods and ambit of the social protection for different classes of citizens.

Under the clause 24 of the part 2 of the article 26.3 of the Federal Law from 06.10.1999 №184 “About the basic principles of organization of legislative (representative) and executive authority in the subjects of Russian Federation” public assistance of the particular groups of citizens are referred to the authority of subjects of the Federation at the joint matters, which are provided on subject’s budgetary funds.
In accordance with the article 26.3.1 of the Federal Law from 06.10.1999 №184 the federal subject’s authorities are allowed to establish additional social support and public assistance of special groups of citizens, which are provided on the subject’s budgetary funds and don’t depend of existing such statements in the federal laws.

Due to such freedom of establishing social security measures the subjects of Russian Federation have the right to choose concrete methods, assign the sections of the public, who have claims on it, and order and conditions of provision.

The Constitutional Court of Russian Federation repeatedly resolved that the differentiation of the legal regulation (in the sphere of social security either) is conceded in case its criteria are objectively justified and follow organic goals, and usable legal measures are ratable to them.

It should be noted that existing legislation of social secure has the examples of provision of social welfare connected with the single occurrences, which were happened in the past (participation in liquidation the Chernobyl catastrophe’s consequences, victims of political repressions), that is why the segments of recipients are limited and aren’t liable to expansion.

In accordance with these criteria, vested with the international laws and federal legislation the decision of providing the measures of social security and other assistance to workers of insolvent organizations could be made via assumption of public normative charges.

The suggested social secure measure and implementation of the alternative order of satisfaction of the claims connected with remuneration of labor and retirement benefits at the expense of budgetary funds promotes the more effective process of protection of citizens’ labor rights by the government.

The reasonable objections of control and oversight bodies are the statements of the article 19, 39 of the Constitution of the Russian Federation, which establish principle of equality of right and freedom of all citizens. This principle assumes the impossibility of separation of social secure indigent groups without the sufficient criteria.

The group of recipients established by the article 26.3 of the Federal Law from 06.10.1999 №184 “About the basic principles of organization of legislative (representative) and executive authority in the subjects of Russian Federation” couldn’t be rated as the concrete group of workers of one organization.

The workers of particular insolvent enterprises couldn’t be called as special class of the citizens in a view of establishment, because they are characterized by exact number and unchangeable (for example, addition with newly arrived persons or changing of quantity because of other reasons).

Overdue arrears of wages or other reasons connected with the labor relations in aggregate with bankruptcy proceeding of organization can’t be the criteria to define as citizens, who are in need of additional social secure measures.

Public organizations have other analogous citizens’ groups in the same conditions, which claim the providing of selective financial support and these facts destroy the principle of equal rights established with the Constitution.

The providing order of differentiate material support among the members of one recipient’s group remains unregulated also. It happens because of leaving of information by debtor’s authority or a trustee in bankruptcy and it makes difficulties in governmental estimation of equality of pecuniary compensation.

Premises confirms the necessity of the legislative fixation of purpose budgetary financing of expenses connected with governmental provision of rights of insolvent organizations’ workers and the necessity of the establishing by the bankruptcy laws the order of satisfying claims of public organizations such expenses in order to protect the principles of budgetary independence and rationality expense of budgetary funds, which are established with the Budget Code of the Russian Federation.
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