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The problems of application of the qualified corpus delicti of the article 260 of the CC of RF based on materials of the criminal cases of the Far-Eastern federal district
In this article the problems of legal protection of forests, demanding changes and additions are discussed by the author.
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The protection of bio-resources in the Russian Federation acquires special importance under the conditions of the need for making more active and to the optimization of this sphere of economy, the failure of raw component, the development and stimulation of the deep processing of extracted natural resources. Besides this, the state introduces different limitations for the raw export, set the prohibitions to the consumer relation toward the nature, increases the responsibility on mismanagement, arbitrariness and poaching.

However, in order to suppress these delictis, it is necessary to take not only organizational and coordination measures, but also to have clear ideas about the legal base of fight with them. One should recognize that the legislator armed law-enforcement agencies with legal base, however, in our opinion, it has a number of deficiencies and must be corrected for purposes of the larger correspondence to the nature and to the danger of ecological crimes.

As consequence, the number of crimes in the sphere of ecology is not only reduced
, but the joint damage from this form of criminality grows, but the revealed crimes, in the majority of cases, testify about the presence of the totality of crimes, qualified components of a crime, or requiring the imputation of simultaneously several qualifying signs. As a result the law-enforcement organs encounter definite difficulties in qualification, in proof, and in the maintenance of charge in the law court for ecological crimes. This situation is outlined both as a whole in connection with the ecological crimes and in particular to the illegal felling of the forests, provided by the article 260 of CC of RF.

In the process of criminological analysis of the cases about the illegal felling of forest, examined by the courts of the Far-Eastern federal region for the last 5 years, criminal cases concerning the qualificatory signs of the article 260 of CC of RF were examined, whose specific weight many times exceeded a quantity of matters initiated on the1st part of the article 260 of CC of RF. This analysis shows that the crimes in the sphere of forest use continue to cause colossal losses to both the economy of Russia and to economical utilization of the Far-Eastern wealth.

Thus, in the p.2 of the art.260 of CC of RF the responsibility for illegal felling is provided, it is equal – damage to the degree of the curtailment of the growth of the plants or of the not referred to the forest plants trees, bushes, lianas by the aggravating circumstances. As the qualificatory signs come out the signs of committing of the crime by the group of persons (in a large size) and by the person (with the use of official position).

The crime, committed by the group of persons, is one of the forms of participation and the solution of legislator about the reference of the named circumstance to the number of those aggravating explains by the fact that the committing of crime by the group of persons is always more publicly dangerous, it can draw incommensurably larger material harm and the large public-dangerous consequences and, therefore, it is considered by the infliction of more severe punishment. Accordingly to the p.1 of the art.35 of CC of RF the crime is recognized committed by the group of persons, if in its committing participated two and more executors without the preliminary agreement. This form is counted as the simple participation or co-execution
, which does not require additional reference to the art.33 of CC of RF in qualification. Unfortunately, some workers of investigation forget, that those, who participate in the fulfillment of the objective side, are co-executors, independently of their role or volume of the committed criminal act.

Characterizing the criminal group, V. Bykov writes that this is most frequently “… random, situational group, whose members made a decision about the committing of joint crime because of the fact that they were being together in this place as a result of suddenly emergent situation
” .

Another case of forming the criminal group is possible, when between the executors of the crime there was no preliminary agreement about committing of the crime. The guilty can begin committing of the crime, in course of which the others, can be joined to him, and after which they can by joint efforts carry out the objective side of the crime. The special feature of the form of participation is the absence by executors of coordination about the committing crime or as it is noted in juridical literature, it bears “indeterminate and insignificant nature
”.

Similar cases of participation one could rarely meet in the judicial practice, but they are possible and in connection with the art.260 of CC of RF.

Thus, in 1991 the citizen M., inhabitant of Galechnoe of the Komsomol’sk region of Khabarovsk territory, decided to saw down several larches, which grow hereabout from the road Khabarovsk – Komsomol'sk-on-Amur. As he explained more lately, he needs limber for repairing the bath-house, but he did not have the document. As a result the absence of experience and incorrectly made cutting the chain of gasoline-powered saw was pressed in the trunk of tree, the motor of gasoline-powered saw failed and to free it by his own efforts was not able. At this time the people who picked-up mushrooms came to him, among them was his familiar M, who worked as the feller in the local lumbering enterprise. Specifically, the latter helped to M. saw down three larches. In this case he did not ask permission to the illegal cutting of trees, since the experienced worker of lumber enterprise understood, that no one of permission M. for felling of the trees, which grow along the road, will give to it.

All circumstances indicated were reflected in the materials of criminal case and confirmed that there was no agreement of any kind for the illegal felling of the trees between the persons indicated
.

One should emphasize that similar cases of the illegal felling of forest by the group of persons without the preliminary agreement in the judicial practice are met extremely rarely
, but they are possible and they must be checked for observing the principle of legality.

The following aggravating circumstance is the illegal felling of forest by the person, with the use of its official position.

Special attention is constantly paid to this qualifying sign, and its characteristic is reflected practically in all decisions of the plenum of the Supreme Court of the Russian Federation, which are concerned the concrete components of crimes of the Special part of CC of RF.

This sign is reflected also, in the p.10 of the Decision of the Plenum of the Supreme Court of RF dated November 5, 1998 “About the practice of application by the courts of the legislation of responsibility for ecological offenses” (with changes dated February 6, 2007). In accordance with the point indicated, the person, who committed the named act with the use of their official position is acknowledged “… the official of the state enterprise, establishment, organization or the person, who fulfills administrative functions in commercial or other organization
”.

At the same time, in the decision is not revealed the entire list of special subjects, but for understanding of their characteristic, in our opinion, one should additionally to be guided by the Note to the article 285 of CC of RF, which foresees criminal responsibility for the abuse of his official position.

Thus, in the p.1 of the Note of the art.285 of CC of RF the categories of those are given, who are recognized as official. These are the persons, who constantly, temporary or on the special authority carrying out the functions of the representative of authority or carrying out the organizational-capable or administrative-economic functions in the public organs, the organs of the local self-government, state and municipal establishments, state corporations, and also in the Armed forces of the Russian Federation, other troops and military groups of the Russian Federation. This note, in particular, has great significance during the criminal-legal estimation of the actions of officials under the assumption by them illegal cuttings in the territories of troop units, in the near-boundary strip and the lands of defense
.

As it is known, the Far East of Russia is the advance post of the entire country and has colossal territories belonging to the Defense Ministry and to the Federal boundary service the FSS of RF. As a result the ecological control of them is carried out not always at a sufficient level
, and the monitoring and scientific researches in this direction are not conducted.

In the recent decades not one dissertation studies of this question was not conducted, while everywhere the reduction of military unites occurs, but the belonged to them lands, with prevailing on them ecological situation, are transferred to the municipal organs of authorities.

So on the p.2 of the art.260 of CC of RF for the illegal cutting of forest with the use of their official position can bear responsibility also the foreign officials and officials of the public special organization when this responsibility is provided by the international agreements of the Russian Federation
. Fulfilling administrative functions in commercial or other organization, and also in the non-commercial organization, which is not been the public organ, the organ of local self-government, state and municipal establishment, accordingly to the note to the art.201 of CC of RF “The abuse of authorities”, acknowledges the person, who fulfills the functions of the individual executive organ, the Council member of directors or other joint organ, and also the person, constantly, temporary or on the special authority fulfilling the organizational-capable or administrative and operational functions in these organizations
.

As the Plenum of the Supreme Court of RF explained, in connection with the crimes, provided by the art.260 of CC of RF, in the cases when the guilty in the illegal felling of forest is recognized the official or the person, who fulfills administrative functions in commercial or other organization, it must bear responsibility according to the article “For the committing of ecological crime” (in this case on the p.2 of the art.260 of CC of RF). This explanation is understandable to the legal person, since by the qualifying sign of the crime is the illegal cutting by the person with the use of his official position.

According to the precise sense of this part of the explanation, to qualify the crime on the totality with articles 285 and 201 of CC of RF is not necessary. Further the Plenum elucidated, that by the presence in actions of the person “the signs of abuse of official authorities or of the authorities of the person, who fulfills administrative functions in commercial or other organization, bears also responsibility respectively on the art.285 and 201 of CC of RF 
”.

In the given explanation there is no clear boundary in what cases, committed is necessary qualify on the basis of crimes, while in what cases of this made must not be.

During the generalization of judicial practice in the cases of the category in question not one case is not revealed, when the official or the person, who fulfills administrative functions in commercial or another organization independently made illegal  cutting of forest.

It is seemed that the legislator, establishing the high responsibility for illegal cutting with the use of his official authority, had in mind the cases, when this person in spite of the interests of service permits the cutting in the blocks or on the plots, where the lumberer did not get permission. For example, the issue of permission for cutting in the block where the ecological test was not conducted and the cutting is forbidden. The issue of this permission for cutting exceeds the limits of the capable functions of official as the permission for cutting of the trees of more valuable species than this is registered in the documents.

In similar cases the illegal cutting, which became possible as a result of abuse by the official or by the person, who fulfills administrative functions in commercial or other organization must be qualified always on the basis of the crimes of the p.2 of the art.260 of CC of RF and, correspondingly, of the art.285 or the art.201 of CC of RF.

Usually, this type of abuses are accomplished on the requests of the lumberer, who understands, that the satisfaction of his request is the disturbance of the order and the rules of felling forest; however, he nevertheless turned with this request, since its satisfaction will allow to obtain larger economic effect to him. The satisfaction of illegal request of the lumberer is now and then accompanied by the presenting of material reward to the official, satisfied his request. In these cases, the actions of official (additionally to the ecological crimes) must be qualified on the p.2 of the art.290 of CC of RF, and the lumberer – on the p.2 of the art.291 of CC of RF.

One more qualifying sign, most frequently used in the qualification for the p.2 and p.3 of the art.260 of CC of RF, is the felling forest plants in the large and especially large sizes.

Accordingly to the Note to the art.260 of CC of RF as the large size of damage acknowledges the damage exceeding fifty thousand rubles, and as especially large acknowledges the damage, which exceeds 150 thousand rubles.

As a whole, for the law-enforcement agencies determining of the size of damage does not cause difficulties, by the condition of the qualitative composition of the inspection protocol of the place of committing the crime, the indication of the kinds of trees, their age and state, account and reflection in the protocol not only of the sawn down large trees, but also the damaged young trees.

In recent years the legislator pays special attention to the questions of ecology and to the improvement of legislation. Besides the correction of qualifying signs and the sizes of damage, the changes also in the sanction of the p.3 of the art.260 of CC of RF were introduced. If previously the maximum punishment did not exceed three years of the deprivation of freedom, then at present, for this crime, the punishment from three to six years of the deprivation of freedom can be assigned, which makes it possible to examine it as another category of gravity and, as a result, increased requirements for the quality of investigation (to preliminary investigation), to operational tracking (institution of the case of the operative account) and to the examination of the case at the law court.

The legislator strengthened responsibility for the illegal cutting of forest with the especially aggravating circumstances, but at the same time he increased the break of damage from the size, recognized as especially large in the legislative order to the actually substituted damage, which exceeds repeatedly established by the law especially large size.
It goes without saying, such crimes have the higher level of public hazard; however, within the limits of the given category one should separate crimes doing no longer only especially large material damage, but also the damage to ecological national security.

For example, the inhabitants O. and M. of one of the settlements of the Lazo region of Khabarovsk territory illegally felled trees, as a result of which substituted by them damage was 170.000 rubles. They were soundly drawn to the criminal responsibility and are condemned on the p.3 of the art.260 of CC of RF 
.

In other case, the general director of OOO “Kamchatka” citizen P. organized and led the illegal felling of forest with the application of specialized technology – Forvader Timberdzhek – 1010 and Kharvester Timberdzhek – 1270 in the State Forest Reserve “Bystrinsk forestry” of the Kamchatka region. Damage of its criminal activity was 13.487.500 rubles. He was also drawn to the criminal responsibility and condemned on the p.3 of the art.260 of CC of RF 
.

Thus, the crimes got identical criminal-legal estimation, although the damage caused by P. almost 100 times exceeds the size of the especially large damage, established by the law and therefore the level of public hazard of the crime, committed by P. is considerably higher.

We assume that since the legislator proposes to qualify similar cases equally, one should by the maintenance of charge at the law court pay special attention to the differentiation of punishment – in the first case it is permissible in the limits of sanction to be limited with the penalty or to use the art.64 of CPC of RF, and in the second case to require the real deprivation of freedom with the deprivation of the right to take specific posts to be occupied by specific activity.

One additional aspect of the application of the qualified components of the art.260 of CC of RF, which cause difficulty by the legislator, is connected with the qualification, proving and differentiation of participation – by the group of persons on the preliminary agreement and by the organized group of persons.

According to the p.2 of the art.35 of CC of RF the crime is recognized to be committed by the group of persons on the preliminary agreement, if in it those, who previously agreed themselves about the joint accomplishment of the crime, participated. As R.R. Galiakbarov noted the agreement for the joint accomplishment of crime by the group of persons can concern the different sides: the nature of the assumed crime, place, time, method, means of its accomplishment and so on 
. 
This form of participation is the most distributed and the most frequently being met in judicial practice over the cases about the illegal felling of forest. In the Far-Eastern federal region the overwhelming majority of the forest plants is taiga and to make felling trees to one person without the help of others is inconvenient, impossible, and by the absence of experience of the lumber work is dangerous. Therefore before the illegal felling of forest the guilty, usually several men, negotiate about the instruments and methods of felling, methods of logging and storing, removal of that felled lumber. 
In a number of cases the questions about the role of each member of criminal group in the fulfillment of the objective side can appear, but the proving of their joint activity, mutual help and the distribution of roles is the task for the organs of investigation and criminalists. Only with joint efforts of inspector and criminalist it is possible to ensure the quality of proving base on the criminal case both for the group on the preliminary agreement and for the organized group.

According to the p.3 of the art.35 of CC of RF the crime acknowledges as the committed by the organized group, if it is committed by the steady group of those, who were previously united for the accomplishment of one or several crimes. 
The preliminary agreement of its participants and stability is the required signs of the organized group. In juridical literature the opinion is spoken that this sign of the form of participation “usually assumes the intention of participants for the accomplishment not of one, but several crimes”… however the organized group can be created, also, for accomplishment of one, complex on its performance crime.

The Plenum of the Supreme Court of RF in the Decision dated May 4, 1990 “About judicial practice in the cases about the extortion” (acting with the subsequent changes and additions) explained: “… by the organized group, provided as the qualifying sign… should be understood the steady group of two or more persons, united under intention for the accomplishment of one or several crimes
. As a rule, this group thoroughly prepares and plans the crime, distributes the roles between the participants, is equipped technically and so forth
”.

 Characterizing stability, as the sign of organized group, L.I. Romanova calls the presence by it “the developed plan of criminal operations for the specific time interval forward, the agreement of the roles of each participant and tasks of the entire group, the observance of that established order of interrelations between themselves, keeping secret from those surrounding of participants of the group and its criminal intentions
”.

For example, the citizen O. was employed as the chief of Svobodnensk inter-district group of the hunt administration of the Amur region, into the zone of maintenance of which entered the Svobodnensk and Shimanovsk regions. For the purpose of the illegal felling of forest for the subsequent sale the citizen O. organized the group for illegal felling of forest, headed by the citizen S., and then, for the same purposes the second group, headed by the citizen Ts. The general leadership of two groups he exercised independently. The places of illegal felling he determined himself, and in the case of danger he warned the participants of the groups about the raids of the workers of the forestry, time and the place of their conducting. He exercised the removal of that illegally prepared lumber, hiring for this timber-carrying machines. The exported forest was placed at the station Ust'- Pera of the Amur region in the territory of commodity base belonged to his wife, from where, in the consequence, the wood was realized. The caused damage was 2 890 416 rubles
.

The study of judicial practice showed that the crimes, accomplished by the organized criminal groups always cause especially large damage, and if the leaders of these groups use highly productive foreign lumber technology, then this damage exceeds provided by the law especially large damage hundreds of times.

During the generalization of judicial practice it was established that from the number of all persons, condemned for the examined crime, 18% were the leaders of organized criminal groups and the damage caused by them made 57,8% of the entire damage caused by the illegal felling. At the same time damage from the illegal felling of forest by remaining persons (82%), including with the aggravating circumstances, made only 42,2%.

Thus, the analysis of judicial practice sufficiently convincingly testifies about their higher public danger, which requires more rigid approach and causes the need for the stiffening of criminal and criminal-procedural legislation with respect to the organized criminal groups.

As it is known, by the Federal law of RF dated November 3, 2009 №245-FL “About the introduction of changes in the Criminal code of the Russian Federation and into the article 100 of the Criminal-procedural codes of the Russian Federation” art.35 of CC of RF “The accomplishment of crime by the group of persons, by the group of persons on the preliminary agreement, by the organized group or criminal association (criminal organization)” is changed.
As it is presented to us, taking into account the level of public hazard of the organized criminal groups, the legislator should examine the question about the isolation of qualifying sign into the especially qualified component, to introduce part №4 of this article and provided the sanction in this part in the form of the deprivation of freedom for the period from six to nine years with required penalty and required deprivation of the right to take specific posts, to be occupied by the specific activity. So it is necessary to include the introduced part of the art.260 of CC of RF in the enumeration of the components of the p.1 of the art.104.1 of CC of RF for purposes of the confiscation of money, values and another property, obtained as a result of the committing of crime, into the income of state.

Summing up the sum that above said, it should be noted that as subsequently the institute of participation will be developed and what way will the practice go is still early to speak; however, it is even now clear that the organizers of the steady criminal groups, which act in the sphere of the illegal felling of forest, require more severe punishment. However, the designation actually of one and the same punishment for the crimes being essentially differed according to the degree of public danger does not correspond to the principle of validity and the purpose of punishment, provided by the art.43 of CC of RF.

To realize the task of valid punishment for the organizers is possible either by reflection in the qualification of the actions of organizer of the p.3 of the art.33 of CC of RF or describing his active and organizational role by the joint with the co-executors fulfillment of the objective side of the p.3 of the art.260 of CC of RF. Besides this, we consider, that it is necessary to the courts to apply more actively position p. “g” of the p.1 of the art.104.1 for the instruments, equipment or other means of committing of the crime, which belong to the accused person.

Only removing the conditions and limiting the possibilities of the accomplishment of illegal felling of forest, by withdrawing the instruments of criminal activity and by stiffening the responsibility for the organizers of criminal groups, it is possible to place barrier to the criminal trade and to attain retention and economical use of natural resources of Russia.
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