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Veto power of the President of Russian Federation: problems of implementation
In the article the concept of veto power, its place and role in Russian legislative process are explained. Essential legal acts and decrees of Constitutional Court of Russian Federation are analyzed, the problems of veto power implementation by the President of Russian Federation are raised. With foreign countries’ existing experience, the author of the article offers measures to eliminate gaps and contradictions of considered legal institute.   
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Constitutional proclamation of separation of powers, as one of the principles of democratic constitutional federate state building, presupposes existence of the body which could guarantee against powers’ separation and opposition. According to the Constitution of Russian Federation only the President of Russian Federation provides coordinated functioning and interaction of public authorities [1]. 
One of the measures to implement this function of the President of Russian Federation, and the form of his participation in legislative process is veto power – the power to reject laws passed by the parliament (paragraph 3 article 107 of the Constitution of Russian Federation).
In the process of implementation of Head of Russian Federation considered prerogative, a series of uncertainties appeared, which forced the participants of lawmaking process: the President, the State Duma and Soviet of the Federation to apply to Constitutional Court of Russian Federation with an inquiry to interpret a number of provisions of article 107 of the Constitution of Russian Federation. 

Constitutional Court, having considered the inquiry, explained in the decree from the 22d of April 1996, that rejection of the federal law by the President of Russian Federation “means the decision of the President of Russian Federation, which is made in 14 days since the moment of him getting the law, to reject signing the law (veto) with an explanation of reasons for this veto”. Constitutional Court also mentioned that in case of “violation of federal law adoption method, stated by the Constitution of Russian Federation, if these violations challenge the will intention of Federal Assembly Chambers and of law adoption, the President of Russian Federation, under part 2 of article 1 and part 1 of article 107 of the Constitution of Russian Federation, can return the law to the corresponding Chamber, pointing out particular violations of named constitutional requirements. In this regard the law cannot be considered as “passed by federal law” under part 1 of the Constitution of Russian Federation, and its returning to Federal Assembly Chambers is considered as law rejection” [2].  
Thus Constitutional Court decreed that the President of Russian Federation, except signing and rejecting the federal law, can use the procedure of law returning.

Constitutional Court from the 6th of April 1998, according to Federation Council and the State Duma inquiry, considered the case on dispute resolution between Federal Assembly of Russian Federation and the President of Russian Federation concerning obligation of the President to sign adopted Federal law “On Cultural values, transported to the USSR as a result of the World War 2 and being on the territory of Russian Federation”. 

In the documents, considered by Constitutional Court and in other files of Federal Assembly Chambers it was find out that under part 3 of article 107 of the Constitution of Russian Federation, Federal Assembly Chambers reconsidered the law “On Cultural values, transported to the USSR as a result of the World War 2 and being on the territory of Russian Federation” rejected by the President of Russian Federation, and by the supermajority, stated by Constitution, approved the law in earlier passed edition, which is followed from their decrees. However, the President of Russian Federation returned the law without consideration. 
In the decree from the 6th of April 1998 Constitutional Court affirmed the President’s obligation to sign and promulgate the Federal law “On Cultural values, transported to the USSR as a result of the World War 2 and being on the territory of Russian Federation”, and mentioned, that after the Federal law signing and promulgation, the President of Russian Federation has the right to apply to Constitutional Court of Russian Federation with an inquiry to test law’s constitutionality under article 86 of Federal constitutional law “On Constitutional Court of Russian Federation”. Moreover, Constitutional Court pointed out that the President of Russian Federation is not vested with right to evaluate constitutionality of Federal Council’s Regulation, which is the Chamber’s normative act, – the President can only apply to Constitutional Court with a reasonable inquiry. There was no such an inquiry into Constitutional Court of Russian Federation, and the Constitutional Court of Russian Federation has no right to test normative act’s constitutionality on its own initiative. 

Constitutional Court paid attention to current situation, “in which the dispute between the members of legislative process was not resolved/settled during the long period of time, and legislative process itself was blocked” [3]. According to Judge of Constitutional Court of Russian Federation – E.M. Ametistov point of view, this “current situation” is prime consideration, on the basis of which Constitutional Court of Russian Federation binds the President of Russian Federation to sign and promulgate the Federal law [4].

As can be seen from the above, Head of the state has the right to return federal law only if, before being directed to the President, the law was not passed by way of the President’s veto overcoming. 
E.M. Ametistov mentioned, and we can’t help accepting his point of view, that the decree of Constitutional Court of Russian Federation from the 6th of April 1998 and the decree of Constitutional Court of Russian Federation from the 22d of April 1996 contradict each other. On the grounds of the decree of Constitutional Court of Russian Federation from the 6th of April 1998 the President cannot return the Federal law undecided only on the basis of his own opinion, which is set in the decree from the 22d of April 1996, because the precondition for law return, according to the decree from 6th of April 1998, should be parties’ consent, that is the Federal Assembly Chambers’ admission of their breaching of constitutional order of Federal law adoption. Hence the President has the only possibility to challenge the acts of Federal Assembly Chambers in the course of legislative process in the way of settling the case of Federal law constitutionality. To do this, the President first of all has to sign the law, even if it, in President’s opinion, cannot be considered as “passed by Federal law”, under part 1 article 107 of Constitution of Russian Federation. “Consequently the President cannot implement his power of Constitution guarantor, as he has to “sanction” law’s entry into force, which was passed with probable breaching of constitutional procedures, and which will be in force until Constitutional Court of Russian Federation make reasonable decision while testing normative acts’ constitutionality” [4]. 

The President of Russian Federation V.V. Putin used the right to leave the law undecided. He returned undecided the Federal law “On Unified Tax on Imputed Income for Particular Types of Activity”, passed by the State Duma on the 4th of April 2001, and approved by Federation Council on the 16th of May 2001 Putin came to the fact that while comparing the text of the Federal law, adopted by the State Duma and the text of the Federal law, adopted by Federation Council, which came to the President of Russian Federation for signing and promulgation on the 18th of May 2001, inconsistencies were found out, which influenced the accuracy of interpretation and application of stated norms [5]. 
When the President returns laws undecided, referring to proceedings infractions we may suggest that Plenipotentiaries of the President of Russian Federation in Federal Assembly Chambers, who take part in all the stages of law adoption and in any time have the right to make reasonable remarks on the President’s behalf, including the cases of proceedings infractions, do not work properly [6].
Considering the statistics of legislative process results in some laws, rejected by the President of Russian Federation in particular period of time, we paid attention to the fact that a series of rejected bills are absent in the statistics [7]. For example, the report devoted to work of the 4th State Duma of Russian Federation does not have bills of Federal laws “On Alteration of the Federal Law “On the Victory Flag” [8], “On Special Economic Zone in Magadan regionand on alteration of some legislative acts” [9]1, “On Limitation of retail sales and consumption (drinking) of beer and beverages, made on its basis, in public places” [10]. 

Juristically veto power of the President of Russian Federation is processed by special letter. Since 1997 “Rossiiskaya Gazeta” started publishing letters of the President of Russian Federation, addressed to Federal Assembly. But analysis shows that only part of these letters is published. But we do not know who selects and publishes them and according to what criteria.
Nowadays there is no legal act, regulating this institute. 

In the letters the evaluation of future laws’ bills is given – objections and offers of their improving are stated. However, the content of the letter does not always show grounds according to which the President rejected the bill. For example, “The Agreement contradicts economic interests of Russian Federation, and its ratification is inexpedient” [11].

It was the usual practice during B.N. El’tsin administration. Thus in some El’tsin’s letters to parliament we can find statements about contradictions of Russian Federation Constitution law, passed by the parliament. For example, in the letter of the President of Russian Federation from the 27th of November 1996 № 2119 is said: “Paragraph 1 of article 6 of Federal law specifies that bill of the law of Russian Federation on amendment to the Constitution of Russian Federation, approved by the State Duma, should be considered by Federation Council not later than in 14 days since the day of its receipt from the State Duma. This regulation contradicts article 108 of the Constitution of Russian Federation, which does not state the exact term for Federation Council consideration of the Federal constitutional law. But under article 136 of the Constitution of Russian Federation amendments to chapters 3-8 of the Constitution of Russian Federation are passed in order, “presupposed for Federal constitutional law adoption”. But article 108 of the Constitution of Russian Federation does not state any other term for consideration of law, adopted by the Federation Council, it is also not mentioned that such a term cannot be stated.     
In this connection we find the remark of U.K. Krasnov towards this situation very interesting. The point is, if the President of Russian Federation always directed his amendments to bills, which he received after them being passed in a first reading, to the State Duma, so the passed laws would not be rejected because of disputes, which could have been eliminated before these laws’ bills were passed in the second reading [12].
Although the only vested variant of overcoming of Head of the state veto power – is overcoming by the parliament supermajority of 2/3 of the total number, there is another possibility of settling the disputes – conciliation procedures. Conciliation procedures in lawmaking process are special commissions. An example of it can be Joint Committee on Coordination of Legislative Activity, formed by Head of the state on the 15th of January 1998 [13]. This committee, the main activity of which was consideration of legislative initiatives and drawing-up of recommendations on organization of work on bills, was in force till the 25th of October 2004 [14].

Today the issues of conciliation procedures are controlled only by regulations of Federal Assembly Chambers [15]. The following procedure is set: the Federal Law, rejected by the President of Russian Federation, along with his motivated conclusion, returns to the State Duma. Duma Council passes it to the responsible committee for resolution, and the committee, having considered the motives of Head’s of the state decisions, recommends the State Duma one of the following decrees’ variants: 

1) to agree with the decision of the President of Russian Federation on Federal law rejection and exclude it from further consideration by the State Duma; 2) to adopt the Federal law as amended by the President of Russian Federation; 3) on offer or prior consent of the President of Russian Federation to establish a special committee for drawing-up an agreed text of the Federal law on the Federal law, rejected by the President of Russian Federation, taking into account offers of the President of Russian Federation; 4) to approve the Federal law with previous amendments [16]. 

The third variant of the State Duma decree is the variant of conciliation procedures application by establishing a special committee. Making a decision, the committee follows the principle: “one party – one voice”, with this, all the members of special committee from the State Duma make decision by supermajority of their total number. Upon work completion, special committee submits to the State Duma for reconsideration of the Federal law as amended according to protocol and comparative table (as in other cases of amended law adoption).   
By the decree of the State Duma of Federal Assembly of Russian Federation № 860-IV State Duma from the 9th of July 2004, article 134.4 was introduced in the Regulation of the State Duma of Russian Federation. The article emphasizes the fact, that if the President of Russian Federation did not offer to the State Duma establishment of a special committee, and did not give the prior consent for its establishment, then the responsible committee introduces decree draft of the State Duma for Chamber’s consideration, in which the State Duma is offered one of the following decisions: to agree with the decision of the President of Russian Federation on the Federal law rejection and exclude it from further consideration by the State Duma, or to approve the Federal law with previous amendments [17].
Independence of Chambers of conciliation procedures initiation under the bill rejection by the President of Russian Federation, is restricted, that, to our point of view, does not exactly correspond to the constitutional framework of legislative process, which fixes both independency of State authorities which take part in legislative process, and their consistent interaction. 
If application of conciliation procedures does not lead to agreed decision, the President of Russian Federation, according to the Constitution of Russian Federation, can apply to Constitutional Court of Russian Federation with a reasonable inquiry. In this case conciliation procedure is changed into legal procedure.
The second variant of possible decree of the State Duma – “to adopt the Federal law as amended by the President of Russian Federation” – is disputable, according to our point of view. The point is, that the Federal law rejection by the President of Russian Federation “means the decision of the President of Russian Federation to reject law signing (veto) with reference to motives of this rejection, made in 14 days since the moment of receiving the law” [18]. It means that on the basis of the State Duma Regulation, the President of Russian Federation has the right to present the Federal law or it’s part, adopted by the State Duma and approved by Federation Council, with his own amendments, and the President uses this right [19]. In practice it means that the President who has pro-presidential supermajority (the Party United Russia – 315 deputies), has an additional possibility to pass the law with his own amendments. 
As follows from the above-mentioned review, with the implementation of veto power by the President of Russian Federation, a lot of contradictions appear, including the explanation of considering power of the President of Russian Federation by Constitutional Court of Russian Federation. Although during the administration of V.V. Putin there were no problems concerning veto power implementation, now there is a real possibility of problems’ appearing because of lack of their proper legal regulation. 
Let us look at the foreign countries’ experience. 

Veto power is stated in Constitutions of practically all foreign countries. The President of the USA was the first one, vested with this right. First seven Presidents of the USA did not use veto power. After G. A. Garfield’ administration, all the following Presidents used their right. 

According to the Constitution of the USA every bill before becoming a law, should be signed by the President in 10 days, Sundays are not included. If the President disagrees with the bill, he returns it to the Parliament with his objections. The Parliament can overcome veto power of the President by 2/3 of voices from each Chamber. Consequently, veto power is of dilatory character. Every bill, adopted by Congress Houses and not signed by the President in 10 days before Congress closing of a session, is considered to be invalid. This, so called “pocket veto”, is of absolute character, because to overcome it, the procedure of consideration and adoption of a bill should be started from the very beginning. 
By the decisions of the Supreme Court of the USA the borders of this veto type usage are determined. For example, at the end of 1970-ies the President R. Nikson used “pocket veto”, when the Senate was absent for 4 days for Christmas holidays, and the House of Representatives was absent for 5 days. In 1973 District Court held that despite Christmas recess R. Nikson returned the bill to the Congress as usual bill, giving Houses a chance to overcome veto. In 1974 the Court of Appeal buttressed this decision, so the bill was published and dated 25th of December 1970 [20]. 

In the legislative practice of the USA there is the third type of veto, dated back to 9th of April 1996, to the moment of law adoption, which introduced “selective veto”. It vests the President with the right to reject not the whole law, but parts of the law, and which have less in common with its principle text, with the essence of the bill, which regulates other issues [21].

Constitutional mechanism of implementation of veto power by the President of Russia is more close to an American one, though it has its own peculiarities. In legislative practice of the USA there are no cases of non-signing or non-publishing of laws by Head of the state, because after presidential veto overcoming, bill becomes the law. There were such cases in Russia, which were out of constitutional framework and demanded legal solution. The President of Russian Federation does not have “pocket veto” or “selective veto”. However it could be useful for Russia, where the State Duma recently considers about 40 bills every day, which influences their quality. But it is hardly possible in near future, regarding the fact that overwhelming majority of laws, adopted in haste realize goals annually set by Head of the state to Parliament. But such types of veto can possibly appear in future, thanks to existing tendency of strengthening of presidential power and changing the existing power to pure presidential regime. V.V. Putin and D.A. Medvedev claimed it more than once [23]. On meeting with representatives of the Council on Foreign Relations (16th of November 2008, Washington) D.A. Medvedev emphasized that “Russia… can exist only as strong presidential republic” [24].

Constitutional Court of Russian Federation practice and foreign countries’ experience let us draw a conclusion about the necessity of power regulation of the President of Russian Federation, concerning Federal law rejecting and leaving it undecided, not only by Regulation of Federal Assembly Chambers of Russian Federation, but also by passing a special normative legal act: federal constitutional law or the federal law on the President of Russian Federation.   
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