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The legislative techniques of the penal regulations (The articles 158-162 of the Criminal Code of the Russian Federation)

The article is devoted to the analysis of the conformity of penal regulations (the articles 158-162 of the Criminal Code of the Russian Federation) to the requirements of legislative techniques. Basing upon the scientific researches the author sifts the articles 158-162 of the Criminal Code of the Russian Federation in relation to their conformity to the generalized set of rules of legal techniques. The author outlines the necessity of the improvement of the penal regulations and suggests making some additions to the article 162 of the Criminal Code of the Russian Federation and a comment to the article 158 of the Criminal Code of the Russian Federation. 
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The juridical and technical level of any normative and legal act (here and further – the NLA) is one of the key indicators of its quality. If this level is low, it is expedient to recognize the level of the whole act as low. First of all, the ability to make up laws and other legal acts is the art to apply legal techniques.

Consequently, we need to consider the questions of the conformity of the articles 158 – 162 of the Criminal Code of the Russian Federation which highlight a variety of forms of theft to the criteria of legal techniques. 
To start with, we need to conceptualize the notion of «legal techniques» and its role in the modern legislation. 
Lawyers give a set of definitions of legal techniques. For example, legal techniques are understood as a system of rules and methods of the legalization of the NLA which provide a thorough correspondence between the form and the content of a legislator thought, simplicity and easy clearness of legal acts, the utter coverage of the settled questions, the internal logicality and consistency of the legislation system [1].

According to S.S. Alekseeva, the legal techniques are a set of means and the methods used in accordance with rules in the course of the development and systematization of legal acts [2].

A.F. Cherdantsev considers that the legal techniques is a set of rules, methods, ways of preparation, working up, registration of legal documents, their ordering and  registration [3].
P. Sandevuar, the French scientist, distinguishes the legal techniques in the wide sense as a set of means and methods used in order to keep the goals of the state bodies in accordance with laws and to achieve their exact execution; and in the narrow sense as the conditions of the usage of language and the structure of legal reasonings as well as techniques of legal means and rules [4]. 
Recently the weight of legally fixed requirements of legislative techniques is increasing; meanwhile, this process is more intensive at the regional level. In general, these requirements of legislative techniques is supposed to settle in the Federal Law «About statutory acts of the Russian Federation» that was accepted only in the first reading on November 11, 1996. Besides, there are the rules of working up of the NLA at the federal executive authorities’ level passed by the Governmental Order of the Russian Federation №1009 with the subsequent changes (August 13, 1997). Moreover, a set of rules contains in the regulations, record keeping instructions of federal authorities etc. The questions of legal techniques are settled by of laws passed at the regional level in many regions as well. For instance, the Law of Sverdlovskaya oblast №4-03 from March 10, 1999 «About the legislation in Sverdlovskaya oblast», the Law of Primorskiy krai «About the legislative activity in Primorskiy krai», the Resolution of Khabarovskiy krai «About regulations of the Legislative Duma of Khabarovskiy krai», the Law of the Sakhalinskaya oblast «About the legislative activity in the Sakhalinskaya oblast ».

Summing up various scientific approaches, legislation practice, we will try to form the basic universal sets of rules which any NLA including penal laws considered should correspond to:
1. Correspondence to the criteria of the NLA quality  (the wide category that includes many rules) such as:
a) Actually legal criteria: standardness, completeness, concrete nature of the legal regulations;

b) Language aspects – the abidance of legislative style: simplicity, accuracy, clearness, the official style, neutrality, impersonality, standard language, laconicism;

c) Logic aspects: definiteness, sequence, consistency of thoughts of a legislator;

d) The social aspect. The legislator in the course of the working up of norms should try to predict the future to estimate legal and social efficiency of the norms.

2. Following the NLA structure requirements.

3. Keeping up to the techniques of ordering.

4. The abidance of the requirements to the procedure of the NLA acceptance.

Taking into account aforesaid, I shall analyze the articles 158 – 162 of the Criminal Code of the Russian Federation which fix various forms of theft, in relation to their correspondence to the rules of the legal techniques. 

The first criterion is standardness, which is impersonality, the norms orientation to the regulation of any kind of public relations, uncertainty of a number of cases to which norms can be applied. The Criminal Code of the Russian Federation completely corresponds to this criterion and the articles which regulate responsibility for theft, robbery, brigandage, swindle, fraud, misappropriation or embezzlement as well, because standardness is one of the signs of the norm of the right. So the absence of standardness demonstrates the absence of the norm of the right as such. 

The completeness of the legal regulations comprises:

1. Exhaustive consolidation of a group of people who can and should act as subjects of public relations.

2. Revealing all vital circumstances that cause the use of regulated by the norms legal relationships.
The first requirement is settled in article 19 of the Criminal code the Russian Federation – only sane person who reached the established by the present Code age is subject to the criminal liability. Further, in article 20 the general age is considered «… the persons who by time of the fulfillment of a crime have reached the age of 14 are subject to the criminal liability for theft (article 158), robbery (article 161), and brigandage (article 162) [5]. 
Concerning the second moment the legislator in the articles 158-162 of the Criminal code the Russian Federation as well as in its General part tries to settle all important circumstances. At the same time, not all possible vital circumstances which are important to define a measure of responsibility of a person committed a crime (qualified under the articles 158 – 162) are reflected in the Criminal code of the Russian Federation. 
In this case, the legislator faces the questions if it is worthwhile to describe scrupulously every possible vital circumstance in article of the Especial part, to which extent such a description is important to justice, whether the generalized code is likely to turn into the multivolume standard law?»
I’m inclined to think that legislators are on the right way which supposes the standard law of this kind. The legislators use generalized and concrete formulations along with special terms. The development of public relations is going on; consequently, legislator should make changes and additions periodically. Among the last changes it is necessary to highlight the addition to the item «b» of the part 3 of the article 158 of the Criminal Code of the Russian Federation that concerns the cases of theft from an oil pipeline, oil-products pipeline, a gas pipeline. 
Undoubtedly, that oil, gas and other minerals have a paramount value and, consequently, need protection including the penal one. Unfortunately, legislators not always succeed to follow the development of public relations, and, in my opinion, not enough attention of such an innovation of public relations as the Internet crimes is paid. 
The number of theft through the Internet such as fraud has essentially increased during the last years. Moreover, the level of latency of the crimes of this kind is very high (for example, cashing electronic purses, providing obviously false data of sms costs for so-called paid tests, false Internet shops etc.). 
Probably, it makes sense to bring respective alterations into the Criminal Code of the Russian Federation, for example, to add the note 1 of the article 158 of the Code with the words «including usage of remote access through the Internet» and to present it in the following edition: «The theft in the articles of the present Code is understood as illegal gratuitous attachment and (or) the use of other's property including with use of remote access through the Internet made with a mercenary motive in favor of the guilty or the other persons who caused the damage to the proprietor or other owner of this property».

Besides, according to M.M. Grodzinskiy, the completeness (in relation to the norms of criminal law) includes the following rules:

1) The law should describe a corpus delicti and its different kinds fully and thoroughly;

2) The law should be stated in the general expressions covering all concerning cases instead of the list at which some of these cases sometimes appear unforeseen;

3) The law should depict precisely not only a corpus delicti, but also all aggravating and softening signs of circumstances forming more or less heavy kinds of this crime [6].

Taking into account these rules, it is possible to say, that legislators don’t satisfy this in full. For example, the formulation of qualifying the signs of a corpus delicti given in the article 162 of the Code produces some difficulties of qualification of the robbery with the heavy health damage that entailed death of a victim on imprudence. 
The possible changes of a disposition of the article 162 have been a subject of much controversy in scientific circles. One of the solutions of this problem can be the addition to the article 162 of one more aggravating sign such as the robbery committed with causing of heavy harm to health entailed death of a victim on imprudence. 

The changes introduced in the article 162 of the Federal Law №377-FL from December 27, 2009 of the Criminal Code of the Russian Federation concerned only a sanction, namely, additional punishment such as freedom restriction was added.

Thus, legislators have not eliminated the given gap, and have added only the sanction of the parts 2-4 of the articles 162 of the Code, that, undoubtedly, are aimed at correction of a convict as well as at the reduction of the level of repeatedly committed crimes by the persons who were earlier condemned for a crime.

The articles analyzed correspond to criterion «concreteness». 

The articles 158 – 162 of the Code correspond to such language aspects as simplicity, accuracy, following the official style, neutrality, impersonality, standardness, compactness. Only clearness can be under the question. Various word-combinations or terms quite often raise the doubts even at rather competent people, and their essence can be cleared only by leaning on additional sources including Plenums of the Supreme Court of the Russian Federation. 
As examples of such word-combinations can be «With causing of a considerable damage to a citizen» (the note 2 to the article 158 that reveals the question about estimation of  the given sign and that this damage should be estimated more than two thousand five hundred rubles), «with application of violence that doesn’t cause damage to somebody’s life or health» with application of the violence that is dangerous to a life or health» (investigatory bodies still face difficulties with the differentiation of these signs having the key significance for the differentiation of the corpus delicti which are stated in the articles 161-162 of the Russian Federation.), buying the property entrusted  to a guilty etc. 
The criminal legislation does not differentiate penal plunders and petty thefts, responsibility for which is provided by the Code on the Administrative Violations of the Russian Federation (here and Further – the CAV). 

I suppose that it is inexcusably to use the CAV of the Russian Federation as a source of criminal law of the Russian Federation to differentiate a penal and a non-penal plunder. The only source of criminal legislation of the Russian Federation is the Criminal Code of the Russian Federation that is fixed in the article 1 of the Code. This gap can be fulfilled by addition the corresponding note to the article 158 of the Code. 

It’s a little bit different when it’s necessary to estimate health damage. The key role belongs to «…medical criteria of estimation of the severity level of health damage» which are put in force be the Decree of the Ministry of Health and social development of the Russian Federation №194-n from April 24, 2008, «The Rules of definition of the severity level of health damage», the Governmental Order of the Russian Federation №522 from August 17, 2007. 

In this case the decision of legislators is acceptable as the definition of the severity level of health damage of a victim is the task of medical workers, but not the lawyers, and, first of all, the given regulatory laws are for medical workers.

The social aspect of quality the LNA includes two levels:

1. The legal efficiency that is a simple application of norms of the right of the subjects regulated by the given norm of the legal relationships. To illustrate the application of the articles 158-162 of the Code, it is necessary to demonstrate the statistical data of Khabarovskiy krai. During eight months of 2009 it is registered 13021 thefts (during the same period of 2008 – 17787), 2651 robberies (3133 in2008 correspondingly), 197 banditries (during the same period of 2008 – 250). Theft detection made 29,1%, robbery detection – 33,2%, banditries detection – 77%. 

Thus, the given norms are applied, and the actions of the guilty are qualified on the given corpus as a simple legal efficiency.
Social efficiency is an achievement of social goals and the purposes which legislators wanted to reach at the moment of the norm creation. It is to some extent a legislator forecasting of possible social consequences of acceptance of the concrete norm. In an ideal a legislator plans 100% decrease in level of committed thefts, but, in accordance to statistics the given purpose is not reached.  Nevertheless, the certain share of social efficiency is obvious, as in the case absence of the given norm the quantity of thefts committed would be several times higher (as many criminologists believe) along with the impunity of plunders. They would be committed by 70 – 90% of the population of the country; hence, the certain level of social efficiency is insufficiently high enough.

According to the requirements shown to the structure of the NLA, the Criminal code of the Russian Federation fully meets the necessary requirements and the purposes. In the beginning, the General part of the Criminal Code of the Russian Federation, the chapters are settle down from more the general and significant to less the general and significant; after the Especial part which chapters are settled down in the order of disclosing of substantive provisions and principles of the Constitution of the Russian Federation (life, health, freedom, property etc.).

As for the ordering, it is possible to point out that the Criminal code – one of codes of the Russian Federation that uses one of ordering types, e.g. codification.
Besides, it is necessary to notice that the Criminal code of the Russian Federation is the core and a unique source of the criminal law that proofs a high level of the codification of the given criterion of the legal techniques.

As for the last criterion, (the requirements maintenance of the acceptance procedure) it is necessary to consider the articles 158 – 162 as the components of the Criminal Code of the Russian Federation. And during the acceptance of the Criminal Code of the Russian Federation the requirements of the acceptance procedure are abided (it is accepted on May, 24th, 1996 by the State Duma of the Russian Federation, approved by the Federation Council on June, 5th, 1996, signed by the President of the Russian Federation, published in official publications etc.)

To sum up, I’d like to highlight that the legislative techniques in the articles 158 – 162 of the Criminal Code of the Russian Federation in particularly and in the Criminal Code of the Russian Federation on the whole is not perfect. The researches and law enforcement bodies work hardly to improve the norms of criminal legislation and legal practice in Russia. 
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