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Actual aspects of the regulation of lease relations in the field of uses of the land plots
In the article the regulations of p. 2 of the art. 3 of FL “About the enactment of the Land Code of RF”, which regulate the questions of conveyance of the title to land plots are analyzed, which are the state or municipal property, fixing of the rent for the use of land plots, in which the “linear objects” are located; the possibility of change by the owner of the land plot in one-sided order the rent for the land plot. The basic problems, connected with the application of the noted standards of the land law, are separated, is given the analysis of solution of the problems of law enforcement on the basis of prevailing judicial practice.
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The writing of this article is caused by the presence of different approaches on the application of standards of the Land law, which are concerned the estimation of conditions, put in the lease contract, in the part of the rent for land plots, which are the state or municipal property. To the transferred to lease land plots, which are the property of citizens and legal persons, the rules, established by the Land law toward the determining the size of rent (par. 2 p. 3 art. 65 of LC of RF), are not extended, the sides are in that case free in the determination of order, conditions and periods of paying in the rent.

In the Russian Federation the land plots as the real estate can be the object of property rights and other rights – the right to constant (term-less) use, right to the life heritable tenancy, right to lease, right to the limited use (servitude).

By the forming of approaches on separate questions of application of the Land law standards the basic principles of the Land law, regulated in the art. 1 of LC of RF are undoubtedly considered.

One of the principles of making of the standards of the Land law is the principle of the paid land use, according to which any use of land is paid, with exception of the cases, enacted by federal laws and laws of the subjects of RF (sign. 7 p. 1 of art. 1 of LC of RF). This principle is fixed within the standards of art. 65 of LC of RF, in accordance with which the use of land in RF is paid. Land tax (before the enacting of tax on real estate) and the rent are the forms of pay for the use of land. The rent is collected for land, giving into lease (p.3 art. 65 of LC of RF).

Land plots, which are the state or municipal properties, with exception indicated into p.4 art. 27 of LC of RF, can be given to their owners into lease in accordance with the civil legislation and the standards of LC of RF.

The norms of civil legislation, which regulate the relations of sides on the use of property under the lease conditions, determine that the size of rent, and also conditions and periods of its payment are established by an agreement between the lessor and the lessee. Since the civil- legal and the land relations, making the object of regulations of different branches of the right: civil both land and in view of sign. 11 art. 1, p. 3 art. 3 of LC of RF property relations on the possession, the use and the order by land plots, and also on the doing deals with them are regulated by the civil legislation, if another is not provided by the land, forest, water legislation, the legislation about the subsoil, about the protection of environment, by special federal laws, to the land-juridicial relationships, including to the lease of land plots, which are the state or municipal property, special norms are applied - standard of the Land law, i.e., the principle of differentiation of the acting of the norms of civil legislation and the norms of the Land law in the part of relations regulation on the use of land, in this case the civil legislation establishes the general norms of regulation of property relations, and the Land law - special norms of the regulation of land relations.
The order, conditions and the terms of the payment of rent in accordance with art. 614 of SC of RF are determined in the contract. Analogous norm toward the size of the rent is determined in p.4 art. 22 of LC of RF, which foresees, that the size of rent is determined by the contract of lease. In this case it is established that the general rules of the determination of rent by the lease of land plots, which are in the state or municipal property, can to be established by the Government of RF.

In its turn, by the p.3 art. 65 of the LC of RF is established that the order of determining the size of rent, the order, the conditions and the terms of payment for lands, which are in the property of RF, the subjects of RF or municipal property, are established respectively by the government of RF, by the organ of state power of the subjects of RF, by the organs of local self-government.
Thus, by the called norm the prerogative of determining the size of rent depends on that, in whose property the leased land plots are found - into the property of RF, its subjects or in the municipal property, and established by the appropriate organ sizes of the rent are obligated to be considered by the registration of the lease contract of the land plot.

The fixation of the rent size for the land plot predetermines by many factors: the size of plot, its cadaster evaluation, location on its natural conditions and improvement, the presence of natural and other objects significant for the economic activity. The absence of the united mechanism of determination in legislative order of the rent size for the land plots, which are in the state or municipal property, leads to the arbitrary approach of competent organs to the establishment of such size, in particular, to the application of different increasing or reducing coefficients, the procedure of determination of the rates of rent, which can be changed at any moment, which generates the instability of lessee on planning, including the expenditures, connected with the use of land plot.

At present the government of RF adopted the measures for the system regulating of relations, connected with the rent, which are in the federal property, normative- legal act is adopted. By decision of the Government of RF from 16.07.2009 № 582 " About the basic principles of determination of the rent by the lease of land plots, which are in the state or municipal property, and about the rules of determining the size of the rent, and also about the order, conditions and the terms of the rent payment for plots, which are in the property of Russian Federation" the basic principles of the determination of rent for the land plots are affirmed, which are in the state or municipal property, which include:
• the principle of economic validity, in accordance with which the rent is established in the size, which corresponds to the profitableness of land plot taking into account the category of the land and their permitted use;
• the principle of predictability of calculation of the rent size, in accordance with which in the normative legal acts of public authority and organs of local self-government the order of calculation of the rent size and the cases, in which the revision of the rent size in one-sided order on the demand of lessor is possible are determined; 
• the principle of maximum permissible simplicity of calculation of the rent, in accordance with which the opportunity of determining the rent on the basis of cadaster cost is ensured;
• the principle of non-admission of worsening of the economic state of land users and landowners by the conveyance by them of the rights on land plots, in accordance with which the rent size, established in connection with conveyance of the rights, the size of Land tax with respect to such land plots must not exceed more than 2 times; 
• the principle of account of the need for support of the socially important forms of activity through the establishment of the amount of the  rent size in the limits, which do not exceed the size of Land tax, and also the protection of the interests of the persons, freed from the payment of the land tax.

The establishment of general principles of the definition of rent by the lease of land plots in legislative order is the necessary condition at present, which ensures, first, an improvement in the quality of the content of legislation both at the federal level, and at the level of the subjects of federation, the organs of local self-government, contributes to the development of public- legal principle of the stability of social relations in the sphere of the property circulation of land plots.

During the establishment of the order of determining the size of rent the organs of local self- government and the organs of the state power of the subjects of RF in view of p. 4 art. 22, p. 3 art. 65 of LC of RF must be guided by given basic principles. The decision № 582 affirmed the Rules of determining the rent size, and also the order, conditions and the terms of payment the rent for the lands, which are in the property of RF, which apply to the land plots, which are found in the federal property. By the given rules four methods are established, in accordance with which the subject to calculation is the rent size by the lease of land plots, including:
• on the basis of cadaster cost of land plots;
• according to the results of trades (competitions, auctions); 
• in accordance with the rates rent or with the instructions in its calculation, affirmed by the Ministry of economic development of RF;
• on the basis of the market price of land plots, determined in accordance with the legislation of RF about the estimated activity.

The relation of principles, methods of calculating of the rent size by the lease of land plots is the theme of another study and within the framework of present article is not examined.

It should be noted that by the Land law a number of the cases is provided, when the rent is determined depending on their cadaster cost. Thus, the FL from 25.10.2001 № of 137-FL “About introduction of LC of RF” establishes, that the rent size for the use of land plots, indicated in p.2 art. 3 of the federal law, and this are the land plots, in which the electric power line, the line of communications, pipelines, roads, railroad lines and other similar construction (“linear objects”) are located, it is established within certain limits of the cadaster cost of the leased land plots.

Analyzing the conditions of p.2 art.3 of the federal law, it should be noted that in practice there are different approaches to the interpretation of positions of p.2 art. 3 of FL “About the introduction into the action the LC of RF”, which provided the possibility of change to legal persons, with exception indicated in p.1 art. 20 of LC of RF, the titles of right to the land: the right of constant (term-less) use of land plot is the subject to required conveyance or on the right of the lease of land plots, or the indicated legal persons have the right to buy the land plots into the property. The legislator, establishing such responsibility, came from the rule of the art. 20 of LC of RF, which foresees the concrete list of those, who can use the land plots on the right of constant (term-less) use, to such persons do not relate the commercial organizations. In this case in p. 3 of the indicated article the right of a constant (term-less) use of land plots, which arose by the legal persons before the introduction into the action the LC of RF, remains for the right-holders. At the same time, determining the sphere of influence of new standard in the time and in the circle of persons by the realization of indicated forcing norm, the questions in law enforcement practice arise. Given questions are connected with the giving in this norm not only the rules of conveyance of the right of a constant (term-less) use on the land plot, but also the rules of establishment of the rent indicated directly toward the land plots, where the electric power lines, the lines of communications, pipelines, roads, railroad lines and other similar construction (“linear objects”) are located.

The rent size for the use of such land plots is established from the united and constant rates of the rent, which must act during the year: 
• in the limits of two percent of cadaster cost of the leased land plots;
 • three tenth percent of cadaster cost of the leased land plots from the lands of agricultural designation;
 • one-and-a-half percent of cadaster cost of the leased land plots, withdrawn from the turnover or limited in the turnover.

Thus, for the land plots, in which the “linear objects” are located, the given rules assume the application of given limits of the rent size. It is not very clearly in this connection if the established limits of the rent size relate: to the land plots, the right of constant (term-less) use by which is the subject to conveyance of the right of the lease in accordance with p. 2 of art. 3 of the law, or to any used under lease conditions land plots, occupied by “linear objects”, including to the land plots, the rights on which are conveyanced before the coming into force of the called norm.

As a result, the order of determining the rent size for the lands, which are in the state or municipal property, and on which linear objects are located, can be established by the competent organs arbitrary.

Analogously, the law-enforcement practice in different ways approaches to the settlements of disputes, connected with the establishment of the rent size for land plots, where the “linear objects” are located, by the penalty of rents.

The single-valued interpretation of p.2 art. 3 of the law it is possible either within the framework of judicial practice or in the case of adopting the normative- legal report (Decision of the Government of RF). It would be desirable to note that this must be the act of the Government of RF, on the basis of the systematization of legislation on its juridical force for the exception of another interpretation. For example, in the Addendum № 1 to the Position “About the order of regulation of the lease relations, the object of which are the land plots”, affirmed by the resolution of the Khabarovsk Municipal Duma from 28.03.2000 № 415 (ed. from 26.05.2009), the order of determination of the rent for the land plots directly provides the calculation of the rent size for the land plots, where the “linear objects” are located, on the basis of established by p.2 art. 3 of federal law the limits of cadaster cost of the leased land plots only by the conveyance by legal persons of the right of a constant (term-less) use of the plots to the right of lease (p. 2.4) of the Addendum № 1 to the Position “About the order of regulation of the lease relations, the object of which are the land plots”.

At the same time judicial practice (Highest Arbitrage of RF, the federal arbitrages of the regions) at present develop the unified approach with respect to the application of positions p. 2 art. 3 of FL “About the introduction into the action the LC of RF”.

Thus, the federal arbitrage of the Far-Eastern region on the disputes with respect to the establishment of the rent size for the land plots, in which the “linear objects” are located, uses the rules of p. 2 art. 3 of the federal law, on the basis of the fact of location in the land plot of the objects indicated, the reference of objects to linear, and it does not put in the dependence on the presence by the lessee previously acquired right of a constant (term-less) use (decision № F03-5959/2009, F03 -4372/2008, № F03 -6730/2009, № F03 -4245/2009). Analogous position in the federal arbitrages of Western Siberian region (decision of № F04-2588/2008), North Western region (decision of № A42-6649/2006).
In this case the law courts, as a rule, come from the following.

According to the art. 422 of SC of RF the agreement must correspond to the required for the sides rules, established by the law and other legal acts (to compulsory norms), that act at the moment of its conclusion.

In view of p.1 art. 424 of SC of RF in provided by the law cases the prices are used (tariffs, prices, rates and so on), established and regulating by public organs authorized to that. The sides are obliged according to these norms to be guided by the established rent size for the land plots, which are in the state or municipal property, and have not the right to use another rent independent of the mechanism of change of the rent, provided by the agreement, the new rent size is subject to application from the date of coming to force of the normative act. 
Thus, the law courts, taking into account the presence in p. 2 art. 3 of the federal law of the conditions: the presence of land plot in the state or municipal property, the location of “linear objects” on the land plot, the limitation of the rent size for the use of such land plot, and establishing such conditions on business, assume by the subjects to application the called norms of the right with respect to the use of land plots, occupied by “linear objects”, towards which the rent is established (decision of №F04-2588/2008). Furthermore, the law courts connect such limitation by the legislator of the maximum limit of rent with the social- significant purposes on the operation of “linear objects” and, correspondingly, to the use of land plots, occupied by them, by the need for governmental control in this field, by the discrimination of the rights of lessees depending on the fact of registration and form of the right, on which the land plot is, which belongs to the person before the introduction into the action the LC of RF, by the disturbance of rights and legitimate interests of the indeterminate circle of persons (decision of № F03-6585/2009).
 The differed practice of the application of this norm was the base of giving to the Presidium of the Highest Arbitrage of RF of the case №A58-2302/2008 of the Arbitrage of the Republic of Sakha (Yakutiya) for the revision in order of the supervision of the decision of the Arbitrage of the republic of Sakha (Yakutiya) from 18.12.2008, the decision of the Fourth arbitration appeal court from 20.04.2009, the decision of the Federal arbitrage of the East-Siberian region from 06.07.2009 (determination of the Highest Arbitrage of RF №VAS-12404/09). On the results of examination in order of supervision of judicial acts adopted by the Highest Arbitrage of RF position on this case will allow to exclude different approaches in the law-enforcement practice on the question, connected with the interpretation of rules of p. 2 art. 3 of FL “About the introduction into the action of the LC of RF”. 
Represented in this article material does not cover all aspects, connected with the application of the Land law towards the rent, established for the land plots, which are the state or municipal property. The discussed in the article questions concerning the competences of the owner of land plots, land-user for the use of the lands in RF on the basis of analysis of the law-enforcement practice fill the existing deficiencies in the current legislation and remove the collisions on its use, they increase the level of the legal regulation of deals with the land plots.
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