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Legal conscience and legal regulation as the concept and reality
Present publication is a study and the summary-type reporting of the scientific-theoretical problems of contemporary understanding, value and reality of the category of legal conscience in the contemporary Russian legal reality. In the publication the questions of legal conscience on the practice of law enforcement and legal regulation of social relations determining influences, on the state of legality and law are examined.
It is shown that the value of legality and the dominance of right are the values, fight for which is rigid and difficult, it requires courage and hardness, but they are important to fight for them.
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Any society as the social system needs the specific organization of social relations, their ordering, the coordination of activity of the members of society, the coordinating of results of their actions.

Ordering and regulateness of social relations are reached by the establishing specific standards, which express the system of values of the society, the class, the social group.

Political, legal, ethical standards come out toward the personality, the social group, the society as the value guides, which regulate the activity of people, which organize it in determinate direction.

K. Marx noted that “…the regulateness and order are precisely the form of public strengthening of this method of production”, since “… it must acquire public stability and independence from the simple case or the arbitrariness” [1]. 
In the system of standards of the social regulation special position occupy the rules of law, the legal regulation. They play special role in the ordering, the organizations of activity and the behavior of people and include all forms of juridical action on the consciousness and will of people. 
The unity of consciousness and activity as one of the leading scientific ideas is seen in all spheres of social life and, especially, in the sphere of the legal regulation of behavior and human activity.
The orders of the rules of law influence on the consciousness of personality, on its interests, motives, purpose, will – on the entire mechanism of social- mental regulation, and this action contributes to the forming of specific social purposes, value orientations, orientation of personality, reorganizing, in the final analysis, in its behavior and activity.

The right is such instrument of the regulation of social relations, which acts through the will and the consciousness of people [2].

Legal conscience is the inherent element of the system of legal regulation. It performs the directly regulated role and is connected with the action of other elements of this system - to creation of juridical standards and all forms of their realization.

Legal conscience is the key to understanding of behavior of people in the legal sphere. Like all forms of consciousness it can be the direct regulator of behavior of a man of both the legitimate and the illegitimate (with the low level of legal conscience), and it can regulate the behavior of individuals or of the social groups through the rules of law [3].

Legal conscience are the views, ideas, thoughts, feelings, moods, which express the understanding the need for establishment and functioning of the determined legal order in the society, which is established by using the most important method of state management of the social and economic development – the method of legality.

The essence of legality lies in the fact that to “observe” piously the laws and orders of the state power and to follow their performance by all citizens [4].

Legal conscience includes the conviction in the objective need of legality as the method of organization and ordering of social relations through the making and strict, steady performance of legal orders by the officials, by the organs of the state power and control, by economic organizations and citizens.

Legal conscience contains the ideas, thoughts, feelings, with the help of which the rules of law as the necessary and useful or being subject to cancellation are evaluated, it is key to understanding of the most expedient forms and methods of their realization.

In the legal conscience the need for the specific legal changes can be reflected, but in the acting system of the rules of law these changes still can be not fixed. Or new standards are introduced into the legal system; however, mass legal conscience is not yet ready to their perception. These factors unavoidably influence the nature of functioning of the system of legal regulation and through it to the state of legality in the society.

Legal conscience is the structurally complex formation. Its system-forming structural elements are the legal ideology and social- legal psychology. Legal conscience can be researched as the public legal conscience, group, individual, it is possible to show the structure of legal conscience through the realized by it functions. Here it is necessary to limit by the disclosure of the structure of public legal conscience in the unity of legal ideology and social- legal psychology.

Legal ideology comes out as the system, united conscience of the objective needs of social development for the interests of the entire society, expressed in juridical categories of legality, equality, validity, the unity of rights and duties.

The process of knowledge and forming of legal ideas and ideological principles is impossible without the socio-psychological components. Social- legal psychology sets in motion the legal ideology, gives effectiveness to the legal ideas. Legal ideology is expressed and functions through the psychological mechanisms. Not randomly wise people say: “Feelings feed thought”.

Let us note that the coordinating of ideological and psychological elements is different in various forms of public consciousness. In political, legal, philosophical consciousness predominate the ideological elements; in ethical, aesthetical, religious forms of consciousness – socio-psychological. But independent of the specific weight of each of these elements they are invariably inherent in any form of public consciousness and in the indissoluble unity reflect the public existence in its variety. In this connection, one cannot fail to agree with the judgments of R. Samsonov, who noted that the coordinating of ideological and psychological elements in various forms of public consciousness is unequal. Politics, right, philosophy, social sciences are the most rational phenomena, are considerably nearer to the ideology than to the social psyche, although the latter plays an important role in formation and development of these forms of consciousness [5].

Social psychology - is not the lowest step of the development of public consciousness, as consider the other authors, but another method of reflection of public existence, different from the ideology. Ideology is the result of scientific comprehension, the conceptual working of social relations. But as a whole, ideology and public psychology create the united emotional-intellectual alloy, which thoroughly reflects public existence. Ideology actively acts on the forming of public psychology, and different ideologies reflect in themselves the features of psyche [6].

In any ideology there is the key idea, which puts into the system all other ideas, views and principles, entering it, and gives ideology the goal-directed, theoretically intelligent nature. The idea of legality is the main idea of legal ideology, which unites into the system all views and ideas relative to the nature, the essence of rules of law and institutions, the methods of their realization.

Legality is the objectively necessary method of the establishment of strict order and organization under the Russian conditions of statehood, which provides the realization of historical purposes of the innovation development of Russian economy, society and state. V.V. Putin expressed very descriptively this idea: “The way into the market lies through the dictatorship of law”.

Joint human activity always needs coordination, agreement, social administration. The right comes out as the mechanism of social administration of society, and for the realization of administration the authority is necessary, what means the attachment of strange will and assumes the subordination [7]. The right possesses these qualities, since it is the expression of state will, i.e. the specific general will, which passed through the filter of the development of public opinion and public organs, called to accomplish the state administration.

One of the best Russian jurists O.S. Ioffe emphasized the need to especially consider that the life of right, its action were impossible without the conscious strong-willed activity of citizens. Explaining the creative role of right, one should proceed from the fact that the normative legal reports published by the state deal with the human behavior, concerning the behavior of people independent from the fact, if the latter act individually or as the organized associations [8]. S.S. Alekseev emphasizes that “the right is such instrument of the regulation of social relations, which acts through the will and consciousness of people” [9].

From the given judgments follows the conclusion that the close connection of the system of the rules of law and its practical implementation is one of the key ideas of the theory of legality.

Russian constitutional doctrine proclaims as the priority practical task the building of the socially oriented law-abiding state. In this connection, special theoretical and practical significance acquire the political-legal principles of democracy. Their account is necessary for the fruitful practical activity in the improvement of political system and Russian statehood, and also for the forming of really civilized legal conscience, political and legal culture.

The first of these principles is the supremacy, the dominating of law, the right in all spheres of public life. With this principle are connected the reality of democracy and the authenticity of democracy, the reality of political-legal culture of the society, its civilization.

The principle of the dominating of law, right under reformation conditions of the political-legal system of Russian society dictates the need of clear theoretical interpretation of problem of the coordinating of law and right. These concepts cannot be identified. The law and the right are not the same. This posing of question differs from narrowly juridical, when the right is understood as the simple totality of juridical standards or the system of laws, when any law-good and bad-acknowledges as the right.

The concept of law-abiding state requires a change in these ideas. The judgment about the fact that by the right it is necessary to understand not any law, not any standard, but normatively fixed validity corresponds to the spirit of age. The validity determines the true social value of the right. When wrong idea gets normative fastening, then it becomes formally the law, but the right not. Wrong law is not the right [10].

Let us remember how it was in the recent time from LK of RF, the seizure of property as additional punishment even for the especially violent crimes was actually excluded. This pseudo-concern of pseudo-democrats about “the rights of a man” sharply decreased the effectiveness of criminal punishment and the fight with especially dangerous criminality. Only recently, after the decade, the seizure of property was restored. So the contradiction between the law and the validity, the authentic right was overcome.

There are other examples of this kind. Until recently the citizens, who received the municipal dwelling by the contract of social hire after March 1, 2005, by the Housing Code of RF, which entered the force after March 1, 2005, were deprived of the right to the privatization of apartment. If the man got the apartment, let us say, on February 28, 2005, so he can acquire it into the property. If it was later than one day - no privatization. On the complaint of the citizens the Constitutional Court of Russia by its decision №6-P recognized not corresponding to the fundamental law the prohibition of free privatization of apartments and rooms got after 1.03.2005 by the contract of social hire.

The second determining feature of law-abiding state – the connection by right, by the law of the state itself. The discussion deals with the principle of legality as with the most important condition and the regime of the activity of all organs of the state power and administration, officials and citizens. In the Russian Federation - multinational state - is especially meant the idea of the unity of legality (factor of stability and the inviolable strength of Russian statehood). Norma of rights must equally be understood and be fulfilled by all and everywhere: “… legality cannot be Kaluga and Kazan', but must be united All-Russian…” [11].

Philosopher I. Kant, for the first time proposed the term the “law-abiding state”, considered the state as “the union of many people, subordinated to legal laws”. He asserted, that the legislator must be guided by the requirement: “… what people cannot solve toward himself, that the legislator cannot solve toward the people” [12].

The guarantee of freedom of personality, its interests, rights, honor and merit, their protection and warranty by the law - most important function of the law-abiding state. 
The legally acknowledged freedom exists in the state in the form of law. “Laws are the positive, clear, universal standards, within which the freedom gets impersonal, theoretical, independent from the arbitrariness of individual existence. The complex of laws is a bible of freedom of people” [13].

The Russian Constitution from 1993 assign the wide circle of rights and freedoms of citizens - economic, political, social, working, personal - it contains the list of their basic guarantees. This theme constantly touch in their public speeches the President of Russia D.A. Medvedev and the Chairman of the Government of RF V.V. Putin. However, the law-enforcement practice in the field of protection of the rights of citizens is not always effective and sequential. Still far weakly show themselves the authorized officials on the rights of man, created in all subjects of RF. Law courts and the public prosecutor’s office sometimes do not react with proper sharpness and adherence to principles to the facts of discrimination in the sphere of labor and illegal releases of workers.

It is characteristic, in this connection, the case about release of Sh. from the post of chief accountant of the Khabarovsk state institute of skills and culture (further - KhSISK]), examined in the industrial district law court of Khabarovsk. The citizen Sh. twice was dismissed from the post of the chief accountant of organization and twice was reinstated in the post, but the rector of the institute in order not to carry out the court decision, abolishes the bookkeeping as the independent subdivision, headed by chief accountant, and created two departments instead of the united bookkeeping: financial and planned economic, disrupting the FL “About the bookkeeping account”, and the post of chief accountant and Sh. are discharged the third time. It is seen that the constitutional measures on the eradication of bureaucracy, arbitrariness, lawlessness, the protection of rights and freedoms of Russian citizens is not yet developed into the plane of practical action, judicial authority and the prosecutor system concerning the protection and the restoration of human rights act slowly, limply, and that is completely ineffective.

Thus, the prosecutorship of industrial district of Khabarovsk introduced an appeal document to the Court decision, by which from the employer exacted the sum of payment of the forced truancy for 164 workdays. The prosecutor, asserting that the forced truancy is 157 days, put the question about the cancellation in this part of the Court decision with the transfer of the case for the new examination. Without concerning the question of the validity of appeal idea relative to the number of days of forced truancy, let us note that if the law court committed the mistake with the calculation of the days of forced truancy, then such mistake is easily corrected in accordance with the p. 3 of the art. 361 of the SRC of RF, which gives the right of appeal instance to change the Court decision of the first instance, without transferring the case to new examination. Otherwise, as nonprofessional, the position of prosecutor, who signed the appeal document, you will not call.
 The mutual responsibility of the state and the personality, the government apparatus and the citizen - this is the principle of the law-abiding state, which expresses moral bases in the relations between the authority and the citizen as the participant in its realization.

The value sense of the concept of the law-abiding state consists of the assertion of the sovereignty of people as the source of power, warranty of its freedom, in the subordination of the state to the society, in limitation and suppression of the arbitrariness of authority. K. Marx, developing these ideas, wrote: “Freedom lies in the fact to reorganize the state from the organ, which stands above the society, into the organ, to this society completely subordinated; even in our time the greater or smaller freedom of the state forms is determined by the fact, in which measure they limit “the freedom of the state” [14].

The idea of the law-abiding state is in the number of those ideas, which are widespread in the world, and are taken by public practice. Already during two centuries it is used in the official doctrines and the legislation of many countries, and also by Russia.

The system of legal regulation assumes the dialectical unity of the components of its elements - legal conscience, legislations, legalities, methods and the forms of the realization of juridical rules.

Only the systems approach to the legal regulation of social relations leads to the establishment of authentic law.

“In the contemporary society, where private property is restored, the state has only one efficient and reliable lever of the ordering of relations – the right. Contemporary society is unthinkable without the state, which has the clearly planned policy, and without the system of its realization, realization through the right” [15].

The prerequisites for asserting of legal order, legal society are created in present historical development stage of Russian statehood. But the mass disturbances of the right are still observed: the unlawful repartition of property, the disturbance of intellectual property rights, deviation from taxation, assassinations, mass oppositions to the lawful acts of authorities. And the corruption, which sharply weakens the state, undermines the trust to it and to the possibility of the celebration of right [15], is the most negative phenomenon, which impedes the introduction of right. This sharp judgment corresponds to reality.

The Prosecutor-General of RF Yu. Chayka in his annual report to the Federation Council on the sums of work in 2008 noted that in the sphere of opposition to corruption more than 200 thousands of crimes are revealed. The backbone of the condemned bribe-takers compose militiamen, teachers, doctors and officials of the low stage. Among the persons, condemned for bribery, almost 29% comprised the workers of the law-enforcement organs, 11% are revealed in the sphere of public health and education [16]. 
The main goal of policy of the Russian state is in the fact that in every possible way to contribute to the forming of civic community with the entire complex of democratic institutions, with the market economy, based on the right. The solution of this historical importance of the task directly depends on the forming of the authentic legal culture in all layers of Russian society, the nucleus of which is the legal conscience.

Legal conscience as the most dynamic and effective means of improvement of the whole system of legal regulation contributes to the development of legislation, ensures its most expedient putting into action.

The authors, who assume that by examination of the problems of interaction of legal conscience, legality and right the close connection of all forms of public consciousness should be considered. There is not one form of consciousness, indifferent, neutral to the right, legality.

More actively interact with the system of legal regulation, the so-called ideologies of the “first order” - political views, legal conscience, ethical views.

Political and legal views are most tightly combined and interact in the system of the forms of public consciousness. They are united under close functional connection and interdependence - to form ideas, judgments relative to the state- legal organization of the society, the assistance to its development and protection. Similarly, as is impossible existence of the state as the political organization of the society without the right, it is impossible and existence of the system of political views without the legal.

The right, the legislation is the strong instrument of policy. In the article, dedicated to the English constitution, F. Engel’s wrote: “All juridical has its political nature in the base” [17]. V.I. Lenin especially emphasized this position: “Law is a political measure, there is a policy” [18].

Legal consciousness is tightly connected with the political because it defines concretely the most important political requirements, and its objectivization within the standard right it is accomplished through the organs of the state, mainly, by means of the law-making activity.

The right is protected and is ensured by the state, and, in the cases of violation of the requirements, which are contained within the standards of right (including political requirements), state coercion is used finally. “Right is nothing without the apparatus, capable to constrain the observance of the rules of law” [19]. However, the measures are the main security-providing means of the observance of legal orders persuasion, formation of conscious relation to the right as social value.

The combination of persuasion and coercion - inherent quality of socially ripe legal conscience, legal regulation. 
Creating the rules of law, the state shows to participants of the social relations, as to do in various situations, in what kind of behavior the state is interested. The publication of rules of law is the unique method of the persuasion of citizens to do so, but not otherwise. The specific character of legal conscience is in the fact that it provides for the rules of law not only the orientation of proper behavior, but also the orientation to the unfavorable consequences, which follow in the case of the retreat of the subject from that required by the state behavior.

Thus, in the very content of rules of law the persuasion and coercion are tightly interlaced, the connection of these methods in the legal sphere is so close that them, sometimes, is very difficult yield to separate [3].

The question of fundamental importance is the understanding the fact that the innovation renovation of Russian economy, the state and the society is organically-bound with further democratization of Russian society, forming the socially oriented law-abiding state, by the radical reformation of judicial- legal system.

Strengthening the guarantees of the rights of personality, strengthening the social and legal protection of citizens require the further renovation of civil, working, housing, land, tax, pension, administrative, criminal and other branches of Russian legislation.

Meaningful actions for the improvement of the system of Russian right are realized. It suffices the adoption of the fourth part of the Civil code of RF, whose part VII “The rights to the results of intellectual activity and means of individualization” is put into action since January 1, 2008 [20]. Adoption and introduction into the action of the fourth part of the CC of RF means that in Russia the legislative base in the field of intellectual property is created, in essence corresponding to European and world standards.

The right of intellectual property took worthy place in the system of the civil legislation. It must not be inferior to that part of civil right, which regulates the property relations. Now the results of creative activity have for the social development much greater significance, than material goods [15].

In spite of noticeable improvements in the system of Russian right, the President of Russia D.A. Medvedev published the Decree dated July 18, 2008 №1108 “About the improvement of the Civil code of Russian Federation”, which foresees the elaboration of the concept of development of the civil legislation of RF, and also the proposals about the measures for its realization on the basis of the adoption of federal laws about the introduction of changes in the CC of RF [21].

Under the flag of President's Decree about the improvement of the Civil code the attempt of revival of repeatedly rejected by the Constitutional Court of RF the idea of “The Civil code as economic constitution” is undertaken. 
Numerous prominent scientists speak with the reasoned criticism against the intentions to reformate the CC of RF into the legislative act of the highest force, toward which all other laws, which regulate relations in the sphere of economy, must take the subordinate position. Specifically, this idea propagandizes the professor V.F. Yakovlev.

In one of his publications V. Yakovlev wrote: “In our right the separation into the private and public right is restored now. However, what is the main thing in this relationship? Private or public right? In my view, the first place must belong to the private right, since precisely it regulates the main, fundamental relations in human society, the basis of the vital activity of people. The property relations, the relations of commodity-monetary turnover, the relations in the sphere of intellectual creation, the relations of enterprise, the working relations, the family relations, the relations on the use of natural resources - this is still the sphere of the private right. But here the public right is the right, which intermediates activity of the states. What is more important? … more important is that branch of the right, which regulates the private-right relations, the relations between the citizens, composing the basis of normal life of the society as a whole. But, it goes without saying, and the state must perform here its role, and this role is carried out through the application of the rules of public law” [15, p. 8].

This single-valued, rectilinear and maximalist treatment of the private value, and consequently, the civil right, by other scientists is evaluated as “… the scientific ambitions, not reinforced by the world experience and Russian practice of the law-enforcement, in the period of financial crisis can even more destabilize the functioning of the legal system, based on the dominating of the Constitution of RF, which plays an important role in the maintenance of stability in economy of the country, and considerably complicate the creation of the law-abiding state, the basic principle of activity of which is dominating of right (Rule of Law)” [22].

It is undoubtedly, that the Civil code of RF, without being placed in the category of the federal constitutional laws, cannot come out toward the other laws as the law, which has the highest juridical force. The CC of RF is not at all intended for regulating of all groups of relations, making in the totality the general concept “production relations”. The object of civil right is more narrow-these are property-cost relations in the commodity-monetary form, and also the personal non-property relations, but closely connected with the property, and in one complex with them regulated.

The legal reform conducted in the country contributes to the forming of legal conscience, which personifies the values of legality and supremacy of the right, these are the values, the struggle for which is rigid and difficult, it requires the courage and hardness. 
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