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Privatization of the living quarters in hostels
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In the article the experience of legal regulation of the social relations, which appear with the privatization of living quarters in the hostels, is examined. The order of use of living quarters as the specialized living quarters is examined, including the hostel. The analysis of the judicial practice is given, connected with the privatization of living quarters in the hostels in Krasnoflotsk district law court of Khabarovsk. Legal bases for the rotation with the claims for the participation in the privatization of living quarters in the hostels are revealed. The differences in privatization of living quarters in the hostels and the living quarters of apartment are studied.
Privatization of the living quarters appeared in Russia with the adoption of the RF Law of July 4, 1991, No  1541-1 "On the Privatization of Available Housing in the Russian Federation" (hereinafter - the Privatization Law). It was aimed at denationalization of housing sphere and appearance of dwelling owners. 

Privatization applied to the living quarters, occupied under the conditions of social tenancy in public and municipal available housing stock, including available housing, which is under economic conducting of enterprises or in operational administration of institutions. 
The law ascertained the cases of limiting the realization of privatization right. In particular, the living quarters in emergency state, located in the hostels, in the houses of the closed military settlements, or official living quarters are not subject to privatization, but the exception is the available housing of state farms and other agricultural enterprises, equated to them, and the housing for the social protection stationary establishments located in rural areas (Art. 4, the Privatization Law).
In the Privatization Law there was always a prohibition to the privatization of the living quarters in the hostels. However, it is necessary to distinguish between hostels and apartment buildings, which were called hostels, but really were not. According to the Federal Law "About carrying into effect the Housing Code of the Russian Federation" the standards about the agreement of the social tenancy are applied to the relations for use of the living quarters, located in the domestic buildings, which belong to state and municipal enterprises or institutions and used as hostels, and transferred under the jurisdiction to the local self-government authorities" (Art. 7). This Federal Law came into effect since January 22, 2005, i.e. until March 1, 2005, when the restrictions to privatization have been introduced, that means the possibility of privatization of similar living quarters. For correct application of these legal standards it is necessary to dwell on the notion of a hostel.
A hostel is a set of the living quarters, intended for temporary habitation of citizens in the period of their work, service or training (Art. 94 the Housing Code of the RF [HC of RF]).
The houses specially equipped for the purposes of the hostel or the parts of the houses can act as the hostels.  It is seemed that in the latter case the hostel must have an independent isolated exit and be separated from the other parts of the house. For example, the floor in the house can be a hostel. The rules of referring the living quarters to the specialized available housing, adopted by the Decree of the Government of the RF dated January 26, 2006, No 42, enlarge this list, ranking the living quarters to it. 
The analysis of the housing legislation shows that the hostel as the object of the specialized housing stock is under management of the economic subject - the organization, which gives the living quarters to its students, workers, employees who has no accommodation. After the legal bond between the workers, students and the organizations, where they work, study, is lost, the right to use the living quarters in the hostel should be cut off. Such citizens are subject to moving out.
The order of use of the living quarters as the specialized living quarters, the hostel including, is allowed only after attributing this accommodation to the specialized housing with the observance of the requirements and in the order, that are established by the Government of the RF (it. 2 of Art. 92, HC of RF). 
According to the Rules of the living quarters attributing to the specialized housing the living quarters in the hostel must be suitable for constant residence of citizens, be comfortable, and furthermore, to be furnished with furniture and other primary utilities for the citizens  (it. 6). This standard follows from it. 3, Art. 94, HC of RF. In the Preliminary Provision on the Hostels, adopted by the decree of the Council of Ministers of RSFSR of August 11, 1988, No 328, which continues to act in the part, which does not contradict HC of RF and the above Decree of the Government of the RF, dated January 26, 2006. No. 42, the other articles include the articles of cultural-and-household services, necessary for the citizens accommodation, studying and leisure. Not only the necessary rooms and inventory must be provided for these purposes in the hostel, but also the particular specialists should be singled out, who are engaged in culture, physical culture and sport.
Contrary to this, the Standard agreement of the tenancy in the hostel, which is also adopted by the Decree of the Government of the RF dated January 26, 2006, No. 42, does not include responsibilities for a renter to provide the living quarters with furniture and other articles.
The living quarters are included in the specialized available housing stock with the reference of this premise to a specific form of the specialized living quarters, and they are excluded from the above housing stock on the basis of the authority’s determination, which governs the state or municipal housing stock. The disputes on the problems of privatization of the living quarters in the hostels are examined in the courts practically simultaneously with the appearance of housing privatization since 1991.
 The analysis of the judicial practice, connected with the privatization of the living quarters in the hostels in the Krasnoflotskiy district law court of Khabarovsk till the moment of adoption of the new RF Housing Code shows that these disputes can be classified depending on the claims advanced by citizens, into the following groups: 

1) disputes, the claims on which are based on the fact that the living quarters were transferred to the citizens on the basis of the authorization  certificate (order), providing  the rooms in the communal apartments; 
2) disputes, the claims on which are based on the fact that the house, having a status of a hostel, originally was used as an apartment building; on some disputes the plaintiffs requested to set the juridical fact of the living quarters use on tenancy agreement terms; 

3) disputes, the claims on which come  to obligation of local self-guidance authorities  to make a decision about a change of the  hostel status;
 4) disputes, the claims on which come  to the acknowledgement of the right to use the living quarters located in the hostel.  

In my view, the accurate formulation of claims is the address of  a citizen into the law court  with a claim of acknowledgement of the right to participate in the privatization of the living quarters, located in the hostel, and also obligation of the City Administration to conclude an agreement on free transfer of the above living quarters to the property of the citizens 
Since taking into account the requirements of the current legislation, namely Art. 11 of “The Privatization Law”, the citizens settled into the hostels in connection with their labor function, living constantly there, acquire the equal right for the participation in privatization. 
In this case it is necessary to refer to the following:

a) the plaintiffs according to the authorization certificate (referral) are the tenants of the rooms;

 b) in accordance with the personal account the payment of the public  enterprises  and apartment is made at the rates, provided for the usual dwelling;

 c) rooms (or several rooms) are isolated, with all conveniences; 

d) the part of the house, in which a disputed room is located, does not up  to the features of a hostel, as it does not have a staff of services, is not completed with  furniture, etc;

 e) the absence of the social tenancy agreement, and the resolution of the local self-guidance authority about the excluding of the corresponding house from the specialized housing stock does not prevent the citizens to realize the rights of the tenant of living quarters according to the social tenancy agreement, since their realization cannot depend on the preparation of the documents indicated by the authorities of local self-administration. 

 Under the above circumstances the court unambiguously satisfies the declared requirements and recognizes the plaintiffs property right for the living quarters by privatization. 

Example: S-o A.N. lives and is registered at address: Khabarovsk, T. str., since February 22,1984.  
According to the decision of the Khabarovsk Executive Committee of the Soviet of People's Deputies  “On  the assertion of the reports of state commission for acceptance of the objects of civil housing function into use” of 01.07.1977, the building at Tihookeanskaya str., 170“a” was  put in commission  as a hostel. 
On the basis of  the decree of the Mayor of Khabarovsk dated  July 20, 2001,  No. 842 “On the assertion of the list of the available housing objects  and municipal networks of “Stroytrest (Construction Trust)-35” JSCo, transferred to the municipal property”, the hostel at Tihookeanskaya str., 170a, was  affirmed as the housing object, transferred to “Stroytrest (Construction Trust)-35” JSCo ” into the municipal property.
According to the decision of the Mayor of Khabarovsk of October 29, 2001, No 1223 “On transferring the apartment building (hostel) at Tihookeanskaya str., 170 a, of “Stroytrest (Construction Trust)-35” JSCo to the balance of MUP SZ on Housing Institution No 6, Krasnoflotstkiy district” the hostel at  Tihookeanskaya str., 170a,  in Khabarovsk, was transferred onto the balance of MUP  of Khabarovsk “Customer Service for housing and communal services No. 6”.
As, Art.2 of the Law of the Russian Federation "On privatization of available housing in the Russian Federation" envisages the right of citizens, occupying the living quarters in the state and municipal housing, including the available housing, which is under management of the enterprises or institutions (departmental fund), under the conditions of social tenancy, to purchase these living quarters into property under the conditions, provided by the above law, by other normative acts of the Russian Federation and the subjects of the Russian Federation, with the agreement of all adult family members living together, and also non-adults of 14 - 18 years old. 

But on the basis of the Art.4 of the Law of the Russian Federation of "About the privatization of available housing in the Russian Federation" the  living quarters in the hostels are not subject to privatization. 
In accordance with the Art.7 of the Federal Law "About carrying into effect  the Housing Code of the Russian Federation"  the standards of the Housing Code of the Russian Federation about the social tenancy agreement are applied  to the relations of the use of living quarters, located in the apartment buildings, belonged to state or municipal enterprises either to state or municipal institutions, that were being used as the hostels, and they were transferred into management of the  local self-government authorities. 

On the basis of the aforesaid it is possible to draw the conclusion that the hostels, belonging either to state or municipal enterprises or state or municipal institutions and which were transferred to conducting by the local self-government authorities, lose the status of hostels by the act of law, and the legal regime for the living quarters, given according to the social hire agreement, is applied to them. 
Furthermore, in the Review of Legislation and Judicial Practice of the Supreme Court of the Russian Federation for the first quarter, 2006 , adopted by the decision of the Presidium of the Supreme Court, RF, dated June 7 and 14, 2006,  it is clearly said, that " … the hostels, belonged either to the state or municipal enterprises or to state or municipal institutions, and were transferred to management by the local self-guidance authorities, lose the status of hostels by act of law, and the legal regime, for the living quarters, given according to the social hire agreement is applied to them". 

Distribution of responsibilities on proof. The plaintiff is charged   with responsibility to prove  the conclusion of the agreement of living quarters  social hire by the tenant, the plaintiff moving  into the disputed living quarters and actual living in it, the circle of those, who possessed the independent right to use the disputed living quarters till the moment of the moving in it, their agreement  for his moving in and the conditions of the plaintiff using the disputed living quarters, the plaintiff’s application  about the privatization of the disputed living quarters, the circle of those, who possess the independent right of the use of disputed living quarters, their agreement to its privatization, and if non-adults are among them - the agreement of the  guardianship and trusteeship authorities on the basis of the general rule of the distribution of proof responsibilities (Art. 56 Civil Code of Procedure, RF (CCP)).
The respondent, referring to the presence of the reasons to the denial of disputed living quarters privatization or revocation by a plaintiff and (or) by those, possessing the independent right to use the disputed living quarters, an application about its privatization, should prove the present circumstances. 
The facts pointed out above are determined using the following necessary evidences:
1) belonging of the disputed living quarters to the state (municipal) housing stock of social use in practice does not cause any disputes, in connection with it, guided by Art. 68, CCP, acknowledgement by the side the circumstances, on which the other side bases its requirements, exempts the latter from the need to proof  these circumstances further, whereas the objections appear from his side regarding belonging of the disputed living quarters, the responder should  submit: 
- an extract from the United State List-Register of Rights on Real Estate and Transactions with it, Bureau of Technical Inventory (BTI)  certificate  about the real estate belonging;
2) conclusion of the agreement of the living quarters social hire by the tenant: 
- the authorization certificate (order) on the living quarters, and when moving into the living quarters as exchange – the exchange authorization certificate (exchange order), and the agreement of the social hire of the living quarters (in accordance with Art.13, the Law of the RF "On the bases of the federal housing policy") the authorization certificate (order) is the ground for moving into the living quarters by a social hire agreement. The agreement of the social hire of the living quarters is concluded on the basis of the authorization certificate in writing between a renter - housing and operation organization - and a tenant - the citizen, on the name of whom the authorization certificate was given (Art. 674, CC RF, Art.51 HC of the RSFSR). As in practice the agreement of the living quarters social hire is not always concluded in writing, its presentation in  the court is not required; 
3) the moving in of the plaintiff into the disputed living quarters and actual living in it:

 - certificates about the registration on the place of residence and the membership of family;
- the act about the actual living, compiled with the participation of neighbors, representatives of housing and operation organization and other persons (it can be also the act about the moving in, comprised by an officer of the law, if initial moving in was based on the court decision);      
- municipal services payments receipt ; 
- other written proofs and original evidence, confirming a plaintiff moving in into the disputed living quarters and actual living in it; 
4) the circle of those, who possess the independent right to use the disputed living quarters on the moment of the plaintiff moving in, their agreement for his moving in, conditions for the plaintiff moving in and his using the disputed living quarters, and a circle of persons, who possess the independent right to  use the disputed living quarters: 
- certificates about the family membership and registration on the place of residence (125); 

· the documents of the registration record: the tenant’s application about the registration of the plaintiff, the written agreement of the tenant’s family members for  the plaintiff moving in; 

· other written evidence and the proof of witnesses,  confirming a circle of those who possess the independent right to use the disputed living quarters on the moment of the plaintiff moving in, their agreement for his moving in, conditions for the plaintiff moving in and his using the disputed living quarters; 
5) address of the plaintiff with the application about the privatization of the disputed living quarters and the agreement of all persons, possessing the independent right to use the disputed living quarters, for its privatization, and if there are non-adults among them - the agreement of the guardianship authorities and trusteeship for privatization:
- a copy of application about the transfer of the disputed living quarters to the citizen’s property, signed by all persons, who possess the independent right to use the disputed living quarters, with the note about its acceptance (in accordance with it. 7 of the Exemplary provision about the free privatization of available housing in the Russian Federation for acquisition into property of living quarters by  privatization, the citizens present the application for privatization of the occupied living quarters, signed by all adult family members of the tenants);
- the certificate of the  guardianship and trusteeship authorities concerning the agreement for the privatization of disputed living quarters;
- the copy of the answer of the authority (the official), responsible for the execution of documents tor transfer of the living quarters into the property of a citizen, about refusal of his request satisfaction;
6) reasoning to refusal in privatization of the disputed living quarters: 

- an extract from the United State List-Register of Rights on Real Estate and Transactions with it, Bureau of Technical Inventory (BTI)  certificate  about the real estate belonging; 
- plan of the living quarters and its explication, made by BTI* (126);
 7) withdrawal of the privatization application by the plaintiff and (or) by persons, possessing the independent right to use the disputed living quarters, 

- application about the withdrawal of application regarding transfer of the disputed living quarters to the citizen’s property.

Earlier (1991-2004) the large number of cases entering the law courts were connected with the fact that the house, which has the status of a hostel, was used originally as an apartment building. 
For these cases the plaintiffs gave as the substantiation of their requirements the judicial decisions about the adjudgement of juridical facts of use of dwelling as the habitable apartment and the nonconformity of the house itself to the hostel features. 
Based on the presented court decisions, which ascertain the juridical fact of  the living quarters use as the isolated apartment and the juridical fact of the nonconformity of the house to the features of a hostel, and also taking into consideration  the fact that the right of plaintiffs for the occupied living quarters,  lawfulness of their living there, is disputed by nobody, they are moved into it in the established by law order, they pay rent by the rates as for the living quarters, the courts recognize that the plaintiffs occupy the disputed living quarters by a social hire agreement for this category of the cases.
This meant that subsequently the living quarters, given by the social hire agreement, could be privatized in accordance with Art. 2 of the Privatization Law 

At the same time, the law courts satisfied not all claims, connected with the privatization of hostels. In particular, the Krasnoflotskiy district law court, Khabarovsk, rejected to satisfy the claims of V. V. T-va concerning obligation of the local self-guidance authorities to make a decision about a change the status of the hostel. In this case the law court explained, that the order of changing the legal status of hostels is determined by the local self-guidance authorities. According to the Art.209, CC of RF, the owner has the rights of his property possession, use and disposal. The owner has the right to accomplish any actions with his property at his own discretion, not contradicting normative legal acts, that is his right, and not responsibility.
From the position of Art 7 of the Federal law "On carrying into effect the Housing Code of the Russian Federation" the removal of hostel status from similar apartment buildings and the procedure of exception from the appropriate list of technical inventory authorities is not required at all. The indicated legal norm proceeds from the fact that the house was not originally a hostel. At the same time the technical inventory authorities consider that initially it is necessary take off the books  the apartment building as a hostel.
Although similar taking off the hostel status in order of application of Art. 7 of the Federal law "On the introduction into the action of the Housing Code of the Russian Federation" must be automatic and should not lead to infringement of the citizens rights. Judicial practice also proceeds from this. In particular, in the case of N.A. Grib-y the court of review indicated that the Krasnoflotskiy district law court of the first instance "soundly did not take into consideration the reasons of respondent about the fact that the social hire agreement  was not completed, and the house itself was not excluded from the specialized housing stock, as the privatization right of citizens cannot depend on inaction of the local self-guidance authorities, the social hire agreements, or formalizing of  the house status already changed by the force of the law".

Last year new extensive judicial practice on the disputes, connected with privatization of the living quarters, which were being used as the hostels, began to form. Especially, this concerns the houses, which did not enter the lists indicated, according to which the status of hostel is removed. 
The claims presented on the problems of the hostels privatization according to a new CC of the RF can be classified into 3 groups: 
1) about the acknowledgement of property rights of the living quarters in order  of privatization; 
2) about the acknowledgement of the right to the living quarters privatization; 
3) about the appeal of the  authorities refusal to issue documents for the  living quarters privatization.

The analysis of the considered claims shows that the interests of citizens are satisfied to the greatest extent  by the satisfaction of requirements concerning the acknowledgement of the living quarters property rights, as it  makes it possible to avoid many other subsequent addressing the law court, in the case of documentation refusal on the part of the authorized bodies.
Although on one of the cases the court of review noted that if the plaintiff did not satisfy the requirements, presented to the order of the  documents issue for transfer  apartment to property, it should be admitted for him not property rights for the living quarters by way of privatization, but the right for privatization of the occupied living quarters.  
The satisfaction of the aforesaid claims occurs only when the conditions stated by Art.7 of the Federal Law "On carrying into effect the Housing Code of the Russian Federation" are executed:
1) living quarters are located in the houses, built by state or municipal enterprises and institutions;
2) the apartment buildings are transferred into management by the local self-guidance authorities. Accordingly, if by any reasons the apartment buildings have not been transferred to the local self-guidance authorities, then it excludes the possibility of their privatization, and first, the procedure of transfer of apartment buildings to the municipal housing stock should be realized. 

It should be noted, that recognizing the privatization right judicially, it is necessary to prove not only legality of moving in and living in the living quarters, but stay in it at present, i.e., at the moment of addressing the law court.
Furthermore, the main difference in the agreement of the living quarters privatization, situated in the hostel, from the usual apartment, is independent supply of documents to the state right registration. In this case the cessation of the right registration  occurs, on the reasons, that the right to the hostel is not registered in the administrative division “the city of Khabarovsk”, the correction of this deficiency is achieved by the Privatization Department under the Administration of Khabarovsk by supplying the extraction from the List of Federal Property.
Possibility of privatization of the living quarters in the apartment building, which correspond to two features indicated is of great interest, however, if the citizens moved in the dwelling from the organizations, in which they work and between them and municipality or the organization authorized by them the agreements of the  living quarters lease are concluded. On the one hand, in view of the limited nature of the right to use similar living quarters for the leaseholder and his workers, it indicates impossibility of privatization. 

On the other hand, the analysis of situation leads to the conclusion about the illegality of such agreements, as the living quarters in the hostels  could not be transferred either by previous CC of the RSFSR, or by CC of the RF on the lease basis. In this connection the acknowledgement of property right of the living citizens in order of privatization is possible in the judicial order. 
In practice the question about the possibility of privatization of the living quarters in the hostels of so called “corridor type” and “bed-places” in the hostels arises frequently. It is seemed that if the first is possible (communal flat will appear), then the second is not, as a person lacks a separate housing object. 
Literature and the sources:

1. Constitution of the RF, 1993. 
2. The Civil Code of the RF. 
3. Law of the RF "About the bases of the federal housing policy". 
4. Law of the RF, dated July 4, 1991. No 1541-1 “About the privatization of available housing in the Russian Federation”. 
5. Law “The Housing Code of the RSFSR”.
6. Federal Law “About carrying into effect the Housing Code of the Russian Federation”.
7. Federal law “Housing Code of the Russian Federation”. 
8. Federal law “Code of Civil procedure”. 
9. Review of legislation and judicial practice of the Supreme Court of the Russian Federation, the first quarter of 2006, affirmed by the decree of the Presidium of the Supreme Court, RF dated June 7 and 14, 2006. 
10. By the decree of the Government of the RF dated January 26, 2006. – No 42.
11. By the decree of the Council of Ministers of RSFSR dated August 11, 1988. No. – 328. 
12. Decision of the Mayor of Khabarovsk of 20.07.2001, No. 842 “About the assertion of the list of the available housing objects and municipal networks of “Stroytrest (Construction Trust)-35” JSCo, transferred to the municipal property”.
13. Judicial practice of the Krasnoflotskiy district law court of Khabarovsk 
14. Housing law: a textbook for the higher school students, trained for specialty 030501 “Jurisprudence” /P.V. Aleksiy and others; edited by I.A. Eremichev, P.V. Aleksiy. – 5th publ., reworked and add. – M. : UNITY- DANA, Law, 2008. – 351 p. 
15. Housing law of Russia: Brief course. – M. : Publishing house EX-MO, 2005. – 320 p. 
16. Housing Law: Training- practical textbook/ed. by M.Yu. Tikhomirov. – M. : Publ. of Tikhomirov M.Yu., 2007. – 445p. 
PAGE  
9

