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Educational Establishment Law Status Peculiarities

The article says about researches in the sphere of educational establishment legal status choice and defining according to the Russian legislation.
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Any educational establishment is viewed as a place of getting appropriate educational level. One doesn’t think what it is and what legal status it possesses. The author has questioned 50 students who entered Khabarovsk educational establishments of higher vocational education in 2008. More than 45% have no idea about educational establishment legal status and the problems they can face when choosing this or that educational establishment. Only 50% know such a kind of educational establishment as preschool facilities; only 35% know such a kind of educational establishment as high and higher educational establishments; only 15% can remember  educational establishments of additional education.

The researches show that the great part of people is interested in goals they can achieve by getting education of a certain level but no kind of educational establishment. On analyzing the Russian legislation which defines educational establishment legal status regulations, we can see multi-aspect and non-synonymous definitions of educational establishment legal status.
According to “On Education” Law of the Russian Federation [3] and scientific approaches, educational establishment legal status is “a total combination of law rules establishing juridical rights and duties (competence) according to its corresponding law subjectveness and system and mechanism of these rights and duties juridical guarantees realization” [5]. “Corresponding law subjectveness” is understood as legal qualities of educational establishment (competences) which, at first, characterize it as a legal person, non-commercial organization, and educational establishment directly; and, at second, reflect educational establishment essential quality to any kind, level, or organizational-legal type.
Thus, we can make a conclusion that educational establishment legal status is a system of interconnecting components such as educational establishment rights, duties, responsibility and competence, and peculiarities of any kind, level, or organizational-law type (established by legislation). Every aspect spoken above is a characterizing indication to define educational establishment status.
 There are some kinds of educational establishment legal status: constitution-legal status, civil-legal status, financial-economic status, administrative-legal status, and educational-legal status, depending on law branch and law relations where educational establishments function. Let’s regard and characterize shortly some problem aspect of educational establishment legal status.

Constitution-legal status of educational establishment.

Article 43of the Russian Federation Constitution [1] shows the content and the meaning of the status. It says that everybody has an education right and doesn’t limit getting education of any level in any kind of educational establishment. Paragraph 2 of the Article 43 guarantees preschool, high school, and vocational school education to be generally available and free if any educational establishment is state or municipal. The paragraph determines types of educational establishments and property owner which are explained in addition in Article 11.1 and Paragraph 4 of Article 12 of “On Education” Law of the Russian Federation [3] and some regulations by the Russian Federation Government. At the same time legislator foresees an opportunity to get higher education in state or municipal educational establishments free by competitive examination. And the State guarantees support of various types of education and self-education.

 Thus, educational establishment is a subject of constitution-legal relations which are guaranteed attached to citizen’s constitution-legal right realization to get education. We should remember that the question about Article 43 of the Russian Federation Constitution declarative principles has been raised since 2006. V. Lukin Authorized Agent on human rights in the Russian Federation made a report on education situation in March, 2006 [11]. The report says that the main problem of education in general and educational establishments specifically is the shortage of financial support [11]. As a whole, the State has been reducing its participation in citizens’ education rights insuring; we can face a problem when free education guaranteed by the Constitution of the Russian Federation and “On Education” Law is superseded by paid one.

Three years passed; what has changed in present-day education? All the problems are the same. A number of private (non-state) educational establishments is increasing. Not only the principle of free education (even preschool and secondary) is broken, but also the constitution principle of generally available education on any level of educational system.

Civil-legal status.
Educational establishment legal status and its juridical person are fixed by Civil Code of the Russian Federation, “On Education” Law of the Russian Federation, “On Non-Commercial Organizations” State Law of the Russian Federation, and another standard-legal foundation which regulates relations on the basis of educational establishment kind and type. And the status peculiarities are tied with educational establishment characteristics as a juridical person.

Paragraph 2 of the Article 12 of “On Education” Law of the Russian Federation says that educational establishment (organization carrying out an education process) is a juridical person. It means that according to Civil Code of the Russian Federation it, as a juridical person, has some signs determined by Paragraph 1 of the Article 48 of Civil Code of the Russian Federation. Juridical   person is an organization having separate property under an economic authority or operations directing. More often non-private educational establishment property is fixed on operations directing basis.

According to Article 50 of Civil Code of the Russian Federation every juridical person can be commercial or non-commercial organization. Educational establishment is a non-commercial organization and is created to achieve socially significant educational objectives. Educational establishment carries out an educational process, that is, realizes any or some educational programs and/or provides students’ staying and education (Paragraph 1 of the Article 12 of “On Education” Law of the Russian Federation). 
Paragraph 1 of the Article 11.1 and the Article 12 of “On Education” Law of the Russian Federation foresee a juridical person carrying out an education process can be created as a non-commercial organization only. The main goal of any educational establishment is determined by a legislator as an education process only. If constituent and permit documents allow an educational establishment to get profit from any entrepreneurial activity, it may do it. To survive in present-day competitive situation, shortages of financial support and means to develop and open innovative trends state educational establishments have to make money and provide paid services. Nevertheless, educational establishments are banned to share profit among shareholders; profit is enlarged to self-develop, meet socially significant objectives and education needs.

Article 120 of Civil Code of the Russian Federation (part 1) and Article 12 of “On Education” Law of the Russian Federation say that organization-legal type of either state or non-state non-commercial organization carrying out an education process is an establishment. Article 120 of Civil Code of the Russian Federation (part 1) and Article 10 of “On Non-Commercial Organizations” State Law of the Russian Federation say about autonomic non-commercial organization (ANO). There is an opinion which the author is shared that a new organization-legal type of educational establishment –ANO- should be used. ANO has some peculiarities. ANO property forming from shareholders’ voluntary contribution is the property of ANO its-self. The authorities of ANO are collective body. It consists of shareholders and employees in number no more than one third of the authorities. Shareholders aren’t responsible for ANO liability and vice versa. ANO shareholders make a contract for educational organization creation.

On analyzing legislation about ANO, we can see some contradictions. Creating an educational establishment with ANO status is opposite to educational establishments can be created as establishments carrying out an education process. It happens through there is not a single document regulating relations in the sphere of education.
As a whole, Russian legislation distinguish three level of education. The first is compulsory secondary education (preschool education, primary school education, secondary school education, high school education, and children’s additional education). The second is vocational education (vocational school education, technical school education, and higher vocational education with Bachelor and Master System). The third is further vocational education (post-graduate school, degree study, the second higher education, advanced course, and further training). Paragraph 4 of the Article 12 of “On Education” Law of the Russian Federation fixes some kinds of educational establishments. They are preschool, high, vocational, technical, higher, and further vocational education establishments; adult’s further training, special for disable students, orphanage, children’s additional, and other educational establishments.
Speaking about educational establishment status we always appeal to Civil Code of the Russian Federation and education legislation which regulates these law relations. We suppose that it is necessary to pass a single law – Educational Code – which will not only take into consideration characteristics of subjects and objects of educational law relations, but also determine legal status of educational establishments, their organization-legal type, and characteristics of kinds, types, and levels of education. Educational Code should contain responsibility standards such as criminal, parents’ (guardian’s, trustee’s) for non-competent student’s missing classes. For example, In the UK parents are subjected to prosecution if their children at the age from 6 to 16 miss classes. Everybody knows that the UK takes a leading place in education market.
We believe that to improve the quality of Russian education we should use foreign progressive educational systems and technologies adapting them to Russian specific character and modernize Russian education system.
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