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The specific character of conditions of civil responsibility of West-Kamchatsk continental shelf of the Okhotsk Sea development
The article studies practical aspects, which should be taken into account while creating the mechanisms of making subsoil users civil answerable by example of West-Kamchatsk continental shelf of the Sea of Okhotsk, separate peculiarities of civil liability while oil prospecting in complex natural-climatic conditions through the traditional constituent element of civil offence.
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In August 2003 the “Rosneft” received five years term license on geological investigations of West-Kamchatsk shelf of the Sea of Okhotsk, the second after Sakhalin by geological reserves, in accordance with which the program of events included seismic prospecting and three exploratory test boring.

Taking into account the specific weight of West-Kamchatsk shelf fishing potential and contamination impact on its eco-system with exhaust drilling agent discharge and other events, industrial oil-gas load could break down in high bio efficiency and fishing interest if the shelf. Besides, geophysical investigations of reserves – seismic prospecting – are either harmful especially for spawn and fish larvae. Tankage activity on which the main volume of accidents connected with oil spill and petroleum derivatives falls is considered to be the most dangerous factor of ocean mining.

Thus, if recoverable oil is found, its mining will begin sooner or later, and Kamchatka is likely to turn from fishing region into oil prospecting one. The emphasis is made not only on the shelf of the western Kamchatka shelf, but also on the northeastern area of the Sakhalin shelf .
The world experience testifies that oil and gas exploration and further prospecting impossible without impact on the environment. The impact in its turn is always connected with legal responsibility and first of all creates the duty for an offender to repair the damage with ecological law breaking.

So the legal responsibility includes civil responsibility, facilitating retrieving violated law, as one of legal responsibility kinds having an influence on the effectiveness of reserves using.
The question of legal liability attachment is controversial in the science of civil law. As a consequence for the correct understanding of this legal phenomenon it is necessary to apply to the doctrine. So in the judgment of Professor G.F. Shershenevich, to make a person accountable, it is required an unlawful act, property damage, subject right violation and guilt [17; P. 392-393].  Professor G. K. Matveev included into the corpus delicti the following components: wrong-doing, its result, casual connection and guilt [14; P. 56-57]. Modern scientists - civilians, Professor E.A. Sukhanov, Professor Ju.K. Tolstoy, point out the following set of elements of corpus delicti civili: wrong-doing, presence of damage, casual connection and guilt [15; P. 667].
Thus it is possible to make a conclusion that there is a terminological difference, but the set of elements is the same, so the statement that the base of civil liability accrual is civil offence, composed of individual elements generating corpus delicti sivilis, is consolidated in the doctrine.

But it would be incorrect to state that so called “corpus delicti civilis” was not criticized by other researchers. For example, Doctor of Law Sergey Sergeevich Alekseev considered civil relations through object, subject of an offence and its objective side (illegality of acts of an offender, harmful result and casual connection between them) [11; P. 47-53]. It is difficult not to agree with this point of view, which excludes guilt out of the number of required elements, as liability without guilt (guilt presumption) is possible in Civil Law.

Despite the fact that offences in oil prospecting are complex legal facts influencing public relations and are regulated not only by civil law but also by other branches of law, civil liability comes into force under the traditional set of civil offence elements. Let us define the specific feature of each condition in subsurface management.

Unlawful act as a condition to bring to civil account.  During oil prospecting on continental shelf unlawfulness includes such feature as public regime, as for the carrying out such an activity it is necessary to get a license [2; Art. 11].
However, unlike the other kinds of economic and other activity on implementation of which according to article 23 of Federal Law of the 10 of January 2002 №7-FL “Of the preservation of the environment” definite discharges are admitted while exploration and prospecting of oil reserves on the continental shelf of the West Kamchatka, they must work out events to eliminate the impact on the environment, waste water disposal, solid wastes, and also events to prevent accident discharges, oil spills and petroleum derivatives refinement and abandonment [4; P. 1.8.4.]. For example for mud collecting during drilling agent refinement special containers (mud collectors) must be settled.

Wrong-doing is manifested on violating definite legal acts in form of an action or inaction. Act is considered to be unlawful, if it is prohibited directly or by other legal act, or if it contravenes law or another legal act, and also a treaty Inaction becomes unlawful when a person who is legally charged to act in accordance with the situation [2; Art. 12]. Thus the stuff of an ocean oil and gas establishment is firstly obliged to observe the instructions of industrial safety, exploitation of a definite aggregates and installations guide, internal regulation and alarm schedule. 
And with it to bring persons to account legal texts, considering peculiarities of continental shelf subsoil using, include only reference rules to the legislation of Russian Federation, thereby not taking into account demands on resource conservation and subsoil protection, safe works connected with subsoil using. 

Whereas West-Kamchatsk shelf is covered with ice more than seven months a year, it is an active seismic zone, but test drilling will be held from half-deepening platforms, which are more vulnerable in such conditions, the risk of oil spills is high at every stage of shelf exploration. In case of oil spill the low temperature of the Sea of Okhotsk waters will make a process of natural cleansing too long. For example the impact on ecosystem of Alaska because of the spill from the tanker “Exxon Valdez”, occurred in 1989 is still registered nowadays after 20 years.
An interesting question arises: will the pollution of the Sea of Okhotsk as a result of oil spills be qualified as unlawful, if a harm doer held the events on recovery of damaged environment in corpora?
Law enforcement practice considers assignment of obligation on an offender to recover the environment at his expenses and forces as an inquiry in kind, despite defendant’s expenses are expenses on damaged condition of the environment, but are not indemnity. Thus Sakhalin specialized marine inspectorate of the Ministry of natural resources of Russia action for damages to the environment as a result of 28.08 tons of petroleum derivatives discharge into the Kholmsk fishing harborage (Tatarski strait) against Joint Stock Company “European Dredging Company S.A.” was not allowed [10]. The Arbitrage issued from that the defendant repaid the expenses connected with accident discharges voluntary to municipal department Kholmsky district in the amount of 338.99.2 rubles 42 kopeks, bore expenses on recovery of coastal line and held the events on oil spill abandonment and damaged vessel cutting.
Injury or harmful consequences as a condition of making answerable. The peculiarities of the working mechanism of satisfaction of ecological damages while oil prospecting are following.

Firstly, the Federal Law from the 10th of January, 2002 № 7-FL “About environment protection” provides three ways of calculation of measures of damages to the environment: by the approved taxes and methods according to established order, or according to factual expenses on recovering damaged environment. 

But in practice it is pretty hard to ascertain the extent of the damage including real injury and loss of profit which leads to legal waiver [9].
Besides, nowadays there are no methods and taxes, promoting accounting damages, made while continental shelf resources exploration.  It leads to serious disadvantages in law regulation of compensations in subsurface management and as a result underdevelopment enforcement practice. So during legal investigation courts are guided with the Russian Federation Supreme Court Plenary provision from the 5th of November, 1998 № 14 “About the practice of the law of liability for ecological offences application by courts”. Beside the mentioned provision other legal texts showing up the specific character of some definite types of legal relations, as a result of which different objects are injured (Article 15, 393, 1064, 1079 of the Civil Law of Russian Federation from the 30th of November, 1994 № 51-FL; articles 34, 39, 51, 77, 78 of the Federal Law from the 10th of January, 2002 № 7-FL “About the environment protection; article 69 of the Code of water of Russian Federation from the 3rd of June, 2006 № 74-FL; RF Government provision from the 12th of June, 2003 № 344 “About the fee normals for emissions of air-polluting substance by stationary and removable sources, placements of waste products and consumption”; RF Government provision from the 28th of August, 1992 № 632 “About strengthening the Order of fee attribution and its limitation for the environment polluting, placement of wastes, other types of impact”). At the same time there are only several acts taking into account specific features of oil activity: 
- Methods of determination of damages to the environment after accidents on oil mains (approved by the order of Ministry of Energy of Russian Federation on the 1st of November, 1995); 
- Instructive methods on taking fees for the environment pollution (approved  by the Ministry of Nature of Russian Federation from the 26th of January, 1993); 
- Methods of air-polluting substances measuring (approved by the order of the State Committee of Ecology of Russian Federation from the 5th of March, 1997); 
- Methods of damage measuring, harmed to water objects as a result of water law violation (approved by the order of the Ministry of Nature of Russian Federation from the 30th of March, 2007).

Thirdly, it appears to be sufficient reasons to delete the following inaccuracy of  the current legislation: in accordance with the Article 77 of Federal Law “About  environment protection” legal and individual persons who injured the environment by means of pollution, depletion, damage, destruction, irrational management, splitting and breakdown of natural ecosystems, natural complexes and landscapes and other violations of  protection of nature law must compensate it in corpore under the legislation.

This sufficiency is defined with that the total injury to natural objects cannot always be defined because ecological injury by their manifestation can be prolonged on less or much longer period in time and in space.

Moreover, on the shelf of the West Kamchatka low air temperature, steady ice cover, and also pronounced cyclonic system of streams are observed, and in such conditions harm-doer is objectively not able to recover damaged natural conditions – to clarify sea of oil, recover fish population, etc. Even creating fish farms will not occur as an answer to the problem as every farmed population lose their biological peculiarities in time, their fertility and so on. 
Thus we need to adjudge the objective impossibility of correct estimate of indirect injury under indefinite consequences. All this bodes well that integrated methods are necessary, but we need to take as a ground not “the factor” but “the criterion” of estimation of possible unfavorable consequence and its negative impact on environment which probably has a definite coefficient.

So we may define the following features as “criteria”, which must be allocated at the level of federal legislation and be reflected in methods of estimation of injury, approved by organs of the executive body: oil spill area; type of oil and petroleum products, as each one has its specific properties, in accordance with which it is warranted to introduce base size of injury depending on the type of oil spill; time of exposure, that is the period between the spill and the final cleaning; weather conditions at the spilling and seasons which can play both negative and positive role in the impact of oil pollution; economic value of polluted area (estimation of  the natural resource potential) with appropriation of  relevant indexes (the higher the index of an area the higher the sum of compensation), etc.

Casual connection between an unlawful act (inaction) and occurred injury (harmful consequences). In most cases of breach of obligation there is no difficulty in defining casual connections. If there are such difficulties they are caused by a few consequences of injury, as it happens in the sphere of subsurface management. In accordance with this there were suggested a number of theories, explaining how to find the cause of an injury in such cases:
- the theory of  “requirement” [18; P. 192-193];
- the theory of  “chance and reality” [12; P. 113-120];
- the theory of “necessary and random casual connection” [13; P. 307-316].

From the above theories while solving the matter about civil liability for environment pollution by oil the first theory of requirement occurs, as between an offence and its negative consequence for health and environment condition there is often a gap in time and space. Therefore courts don’t take into account negative consequences attachment as well as primarily confine themselves to environment pollution charge, which is not the case of liberation of an offender from indemnification. The mentioned above point is approved by the judiciary law. The Federal Service of Nature Management Safety Administration of Krasnoyarsk Krai has brought against Public Joint Stock Company “Eniseiskoe river steamship line” the recovery suit in the amount of 161,167 rubles 50 kopeks for the impaired damage as a result of accidental discharge of petroleum derivatives into the Esaoul backwater after the explosion of air-fuel mixture in the tank № 12. The calculation of this sum was made under the Order of calculation of payment for environment pollution, wastes placement, other kinds of damage effects, approved by the Government Regulation of Russian Federation on the 28th of August, 1992 № 632 and by Instructive methods on taking fees for the environment pollution [8].
Guilt as a subjective cause of the civil liability coming into force. Both oil prospecting and its negative consequence are the elements of business, regulated by the civil legislation. Besides, according to the Article 9 of the law “About subsoil” subjects of business including partners, foreign citizens, and legal persons can users of subsoil. Therefore, the special subject composition while oil prospecting is observed, which according to the point 3 of the Article 401 of Civil Law of Russian Federation predetermines the following peculiarity: “a person which has not performed or has performed his obligation unduly while running business is liable if he does not prove that the proper perform occurred to be impossible as a result of force-majeure”.

“Force-majeure” is defined as extreme and superior in present circumstances. Such circumstances can include different exclusive and objective irresistible events and phenomena: floods, earthquakes, snow drifting and other similar the convulsion of nature etc.

Taking into account that for the Sea of Okhotsk is significant by tsunami threat, high tides and rough-water, ice-bound conditions and other dangerous natural processes, and also coasts of the Sea of Okhotsk are noted by lines of earthquake epicenters along Kurilo-Kamchatsky insular arch and Sakhalin (the largest part of licensed aqua area is characterized by 8-9 earthquake intensity, the least part by 7 intensity [16]), it is safe to say: the so called enhanced responsibility will not reach entrepreneurs, carrying out commercial development of deposits of Western Kamchatka.

Designated problems are not settled, but they assure that the development of considered mechanism of mobilization of making subsoil users civil answerable is required.
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