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Legal regulation of the railroad tariffs: history and the present

In this article the questions of the policy of the state in the field of price formation in rail transport in the historical and present aspects are revealed. The comparative analysis of principles and standards, regulating the tariff activity in rail transport, and so the system of the organs of the state making the activity, connected with the establishment of tariffs, in pre-revolutionary and in modern Russia is given.
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In the middle of the 70th of XIX c., in the period of preparation for the Russo-Turkish War, the question about the unsatisfactory state of the railroads and the rail transport in Russia was discussed. The explanation of the reasons of the crisis in the named branch and the production of proposals on its restoration were charged to the special government commission for investigating the railroad matter in Russia, established in July of 1876. The Commission headed the chairman of the Department of the state economy of the State council the count E.T. Baranov. In this article it would be appropriate to resemble the basic facts of E.T. Baranov's biography, unfortunately, whose name was thoroughly forgotten and it is now known only to the small circle of specialists.
Eduard Trofimovich Baranov (February 18, 1811 - July 5, 1884) - was born in the family of the director of commercial bank Trofim Osipovich Baranov, granted by count title in 1846. Eduard Trofimovich Baranov brought up in the boarding house of Tsarskoselskiy lyceum. His service began in the Life Guard of Izmailovskiy group. In 1844 he was sent to the Caucasus, where he took part in the military operations, in 1849 he participated the Hungarian march. In 1854 Baranov was the commander of the Life Guard of Preobrazhenskiy group, and in 1855 He got the rank of General. In 1886 E.T. Baranov is appointed as liflyand, estlyand and kurlyand governor general and commander-in-chief of the forces of Riga military district, in the same year he became the governor general of the North Western provinces and the commander-in-chief of the forces of Vilenskiy military district. In 1868 Baranov becomes the member of the State Council and in 1881 the chairman of the Department of the State economy. Since 1876 and to his death Eduard Trofimovich Baranov presided in the special commission for investigating the railroad matter in Russia. With the activity of this commission, which the contemporaries called “Baranovskaya”, was connected the turning of pre-revolutionary policy to the side of the introduction of the state- capitalist system of management in the sphere of rail transport. [1, p. 153].

The confluence of the railroads of the European part of the country to the united network to 1880 required the uniform legal regulation of transport relations. The particular standards of the regulations of individual societies earlier, in the period of the separation of the railroad network, which satisfied the needs of isolated steel mains, could not successfully regulate the transport relations as a whole. As a result in 1886 “The General regulations of Russian railroads” was accepted, which established the united standards of economic operation and affirmed the solid state beginnings of the regulation of the activity of rail transport. Other steps on the way to the reforming of the branch were undertaken: there was financial supervision undertaken, and also the control of the observance of technical rules.

But one of the important parts of the new railroad policy was the tariff reform in 1889. Already at that period after the railroad tariffs was acknowledged the determining influence on the development of national economy. The pre-revolutionary author N. Giatsintov, who was being occupied by a study of this question, noted: “the guarantee of correctness of the tariffs makes the same, if not more vital need as reaching the possible perfection in the performance of transportation” [2, P. 4-8]. He also noted that in this connection we are situated almost in the quite worse position, in comparison with other European Countries [2, P. 5]. Actually, the regulation of tariffs before the mentioned reform was extremely imperfect. There was a large number of diverse, often not clear tariff decisions of the separate railroads, which made the calculation of the cost of transportation extremely difficult. Established in 1857 in “The provision about the basic conditions for the setting of the first network of the railroads of Russia” the upper price threshold of the tariffs for the transportation of loads and passengers did not have vital importance for their ordering, since to the railroad societies was given the right to reduce the tariffs lower than the established limit, practically, at its discretion [10, P. 58]. The degree of vagueness of the tariffs even at the same road was such, that their application was difficultly not only by the masters of loads, but also even by railroad agents [2, P. 6].

The absence not only of clear order, but also clear general beginnings of the regulation of tariffs was connected with the fact that the real means of railroads for the national economy of the country was not initially clarified.

The need of the government control of the tariffs accepted at the end of the 19th century, stays actual to this day. Neither changes of the state orders nor the going from the planned economy to the market were not able to shake this concept. Its reflection we find in the Provision “About the bases of the government control of tariffs on the rail transport” affirmed by the Decision of the Government of the Russian Federation dated December 15, 2004 № 787 [3]. It is determined in the decision, that the government control of tariffs at the rail transport is accomplished for purposes: a) the achievement of the balance of interests of the subjects of natural monopoly at the rail transport and of consumers of their services; b)the protection of the economic interests of the consumers of the services of the subjects of natural monopoly at rail transport and the guarantee of accessibility of the services of rail transport for the consumers; c) the development of competitive midst at the market of transport services; d) the guarantee of steady and economically effective functioning of the subjects of the natural monopoly at the rail transport; e) the creation in the attitude to the subjects of natural monopoly at the rail transport the economic stimuli to a reduction the prime cost of transportation and an improvement in the quality of transport service, and in the attitude to the consumers of their services - stimuli to the optimization of transport connections.

Historically at the sources of the solution of this question there existed two concepts of the regulation of tariffs and, therefore, the activity of the state in this field could be achieved by one of two basic methods: 
1). After giving the order of tariffs to the private owners, it had to take to itself only the limitation of this activity;
2). After taking upon itself the full weight of managing, to be, thus, in this matter the owner [2, P. 171].

Taken law “About the railroad tariffs” dated March 8, 1889 has sealed the latter of them, affirming the government monopoly to the railroad tariffs. By tariffs according to this law were understood “Collected at the railroads transportation pays, additional and other collections, and it is equal the rules of the application of the mentioned pays and collections”. “The management of the actions of railroads by the establishment of tariffs with the purpose of the enclosure of the interests of population, industry, trade and treasury belongs to the Government” [4, P. 152]. It should be noted that this rule was the short story of the legislation of those days. Previously the Government did not have similar rights. Highly affirmed position of the Committee of Ministers from 9 October 1881 prescribed only to represent tariffs for information into the Ministry of Railroads and into the Government Control [5].

As a whole, the transfer of full weight of the management to the state met numerous objections on its way. For example, at XXIII General Congress of the representatives of railroads was said repeatedly that the concentration of the extremely complex tariff matter in the hands of the state power will inevitable bring after itself the damage not only for the interests of transport societies, but also for the entire country [6, P. 225]. Active opposition could only brake, but not stop the process. 
The law of 1889 transmitted the management to the Government as a Ministry of Finances, in which the special organs were for this purpose created: The Council for the tariff matters, the Tariff committee and the Department of railroad matters [4, P. 143]. 
The objects of conducting of the enumerated institutions, after generalizing, is possible to represent as follows: 
1. To the Council for the tariff matters were given the authorities to assert general tariff rules and “highest” standards, and so in the questionable or especially important cases to resolve private tariff questions and to examine objections against the orders, made by the Department of the railroad matters. 
2. The Tariff committee dealt with solution of private tariff questions.
3. In the Department of the railroad matters the ideas about improvements in the acting tariffs were examined and were discussed; statistics was conducted; proposals on an improvement of the government management were developed and establishment at the railroads the tariffs, corresponding to the interests of industry, and so the profitableness of the railroad network. Besides, the Department conducted the clerical work of the Council and the Tariff committee [4, P. 143-150].

Contemporary normative base determines that the government control of the tariffs is accomplished: by the Federal Service for tariffs [7] - on the cargo rail transportation in the interstate communication (including to the transportation of loads through the territory of The Russian Federation in the direct railway communication, in the direct mixed communication, in the indirect mixed communication) and the international communication (including to the transportation of export-import loads through the territory of the Russian Federation in the indirect international communication through the Russian ports, in the direct international communication, in the indirect international communication through the boundary transmitting stations of the Russian Federation (with exception of the international transit rail transportation on the territory of the Russian Federation), to the transportation of passengers, luggage and loads in the interstate communication; the Ministry of Transportation of RF [8] - to the international transit rail transportation through the territory of the Russian Federation (p. 6 of the Provision “About the bases of the government control of tariffs on the rail transport”) [3]. The analysis of the contemporary and pre-revolutionary control system of the tariffs gives the foundation to make the conclusion that the present system is more optimum, in comparison with the pre-revolutionary, since it has a specialization, and excludes the existence of organs with the duplicating functions.

From the standards of the General Regulations of Russian railroads dated 1886 and the Law “About the railroad tariffs” from March 8, 1889 is possible to mark several main positions on which the tariff system at that period was based.

I.M. Rabinovich – the author of the work “Theory and the practice of railroad right by the transportation of loads, luggage and passengers”, published in 1898, separated three principles.

The first of them - is the equality of tariff pay. This principle is in the art. № 71 of the General Regulations: “The Railroads do not have a right to make concessions to the consignors against the acting tariffs, just as to give one or the other consignors any exceptional advantages independent of tariff pay” [9, P. 48].

The second principle – the principle of legality. The pay must be calculated only by the tariffs according to the low. Such according to the law from the 8 of March 1889 are the tariffs, which a) are affirmed by government, b) they are published by it, c) they are represented to its assertion and are not protested during the set period and following the fact are used by the railroad [6.223].

The required official publication of the tariff was the third principle. Without the appropriate publication it could not be used for calculating followed to the roads payments.

Tariffs and the tariff changes must be printed in “the Collection of the tariffs of Russian railroads”, which was previously published by the General Congress of their representatives, and after the creation of the Department of the railroad matters by the latter, and so in one of the local newspapers, determined for each region by the government [9, P. 231-233].

The regulations of tariffs by the state were made first of all in the interests of the economy of the state. The establishment of tariffs did not have as a first goal the guarantee of the greatest profit of railroad companies. This entailed, in the initial period, the problem of the profitableness of railroads, the solution of which remained out of the legal field and the tariff laws of 1889 and the General Regulations of 1886. The method of overcoming this problem was contained in the concessional agreements of railroad owners and the government.

Their analysis indicates not only the method of solution of this question, but also to one else political- legal principle of the regulation of economic activity - the principle of the assignment of the guarantees of the profitableness of the railroads. Since 1873 the additional privileges were given to the railroad concessionaires. In particular, first of all to a joint-stock capital the absolute government guarantee of income on the actions for entire period of concession were given, beginning from the moment of its giving, but not after the end of building the road as it was earlier. The establishment of such principle led to the fact that by 1887 the multimillion payments of the treasury by the guaranteed railroad obligations made 85% of internal debt of Russia. This position caused the need of conducting the reforms, the result of which was the strengthening the controlling- financial measures of the tsarist government, connected with the maintenance of railroads, and so strengthening the system of the government control of their activity as a whole, with the retention after them the known portion of independence. The State took the most active part in the creation of railroad societies. From one side, it guaranteed to them obtaining the incomes, and from the other, rigidly controlled their financial account [10, P. 69-74]. 
The contemporary concept of tariff policy fixed a number of the fundamental positions, on which the tariff system of the Russian Federation is based.

The government control of tariffs on the rail transport in modern Russia is based on the following principles: a) the compensation of the economically substantiated expenditures of the subjects of natural monopoly at the rail transport taking into account the yearly established by the government of the Russian Federation levels of the tariffs; b) the distribution of exploitation costs on types of transportation; c) the guarantee of equal conditions of the access of users to the services of rail transport, including to its infrastructure; d) the establishment for all users of the services of rail transport the uniform rules, which foresee the special conditions for rate-fixing at the rail transport; e) the guarantee of glasnost of taking decisions by the questions of the government control of tariffs, including the questions of establishment and change of the level of tariffs and rules of the application of tariffs; f) the correspondence of the system of the creation of tariffs to the market conditions of management (going in proportion to the development of market relations and competition from the tariffs, regulating by the state, to the tariffs, determined on the contract basis); g) conducting the separate calculation of expenditures in naturally monopoly and potentially competitive sectors of transport services; h) the limitation of the cross subsidizing of some forms of activity due to others.

The Rules of the assignment of exceptional tariffs on the rail transport provided still one more principle – the possibility of the assignment of the exceptional tariffs, foreseeing special conditions of the rate-fixing, for rail transportation and services on the use of an infrastructure of the rail transport of general use.

Exceptional tariffs are used in the territory of the Russian Federation taking into account the conditions of transportation, state of the markets of goods and services, need of guaranteeing the competitive ability of transport system, stimulation of the development of new technologies at the rail transport and providing the equal conditions for all consumers. The examination of proposals about the assignment of exceptional tariffs make: The Federal Service for tariffs - in the interstate and international communication; The Ministry of Transportation of RF - by the international transit rail transportation on the territory of the Russian Federation. The introduction into the action the exceptional tariffs is made by the reports of the Federal Service for tariffs or the Ministry of Transportation of RF.

Giving the exceptional tariffs on rail transport in the individual order is not allowed [3].

The comparison of historical standards and rules of contemporary law shows that the principles of government control are fixed in the present period in more detail. The problematic moments are taken into account, for example, not found earlier the direct reflection in the right the principle of guarantee the profitableness, is named in the contemporary positions the first.

At the same time, with the expansion of the number of fundamental positions in the field of the management of tariffs, in the contemporary period the status of the act fixing them is lowered. According to the pre-revolutionary right the principles were fixed in the normative documents having the status of law, now it is the law-subjected act. The transfer of this mechanism from the sphere of the regulation of legislative authority to the sphere of executive power, says in our opinion about the larger bureaucratization of tariff system.

As we see, the innovative, for their time, ideas – the establishment of railroad tariffs not arbitrarily, but on the basis of the economic law of supply and demand, expressed by S.Yu. Witte in 1883 in the book “The principles of railroad tariffs in the transportation of loads”, are verified by time. There are analogous positions in the normative base of the regulation of these relations in the 21st Century. This indicates undoubted value and need of the taking into account historical experience in any field of social relations.

On the basis of the Law “About the railroad tariffs” dated March 8, 1889 the Ministry in March and October 1889 passed “The Rules toward the making, publication and introduction into the action the tariffs” [11, P. 36]. The basic process of the realization of this activity was established by the named documents.

To the Ministry of Finance, authorized from the Government, were given all projects about the establishment of new, the change and the addition to the acting tariffs. The right to make such proposals belonged to the fiscal and the private railroads, to their congresses (article 6 of the Annex), to the government departments and public institutions, which have the goal to care about the economic interests of population (article 8 of the Annex) [4, P. 152-153].

Apropos the last I.M. Rabinovich noted the following: the projects can go from such departments and institutions, when the need for this is caused “by the interests of population, industry and the treasury”, however, this reservation is not clear and is equivalent to the acknowledgement of the right of initiative not only after the railroads, but also after all institutions generally, since there is no tariff, which one way or another would not touch the interests enumerated above [6, P. 229].

If the proposal came not from the railroad, then the indicated in it tariffs could be put into the action only after their confirmation by the Ministry of Finance. The petitions of the public institutions and societies got further advancement at “closest discretion” of the Minister of finance. The assumptions of the government departments, and so the petition of public institutions and societies when it will acknowledged by it to give further advancement, were given to the preliminary discussion of those railroads, to which they belonged, and if necessary also to the congresses of their representatives. General and Private Congresses of the representatives of the railroads met specially for the discussion of tariff questions (Congresses of the representatives of railroads could be general and private. At the general Congresses, the questions, which are concerned the whole network of Russian railroads were discussed, while at the private - only some of them.) This occurred under the order or by authorization of the Minister of finance. Their activity was regulated by special Rules [12]. Non-giving the opinions from the named persons within the established periods did not stop further advancement of the questions given to them [4, P. 145].

In cases when project came from the railroads or their congresses, then it became the subject for presentation to the Ministry of Finance with the detailed explanation of the bases for its realization. The Ministry either rejected in its application or introduced it into the action. The latter could be realized as according to the direction for that, so in the case, when during six weeks from the side of the authorized organs did not follow objections. Within the same period the Ministry could make the changes into the project, which were considered as required [4, P. 153-154]. To avoid time losses in the most important cases the railroads were prevented about the desirable for the government tariff changes.

By the law was provided the case of the refusal of railroad in the giving the demanded project or in the publication of the already passed tariff. In this situation, if it is acknowledged that the need for the introduction the new or change in the acting tariff corresponds to the purpose of the enclosure of the interests of population, industry and the treasury (article 2 of the Annex), then the Department of the railroad matters made them independently. After that they were introduced into the action through the publication in the Meeting of Legalizations and Orders of the Government. Subsequently comprised and published in this order tariffs were accepted as required both for the railroads and for the others, who are used their services.

This rule confirmed again the practically unlimited rights of the Government in this field. Since with that value, which got the railroads by that time, any tariff, one way or another, touched the interests of the persons enumerated above.

Railroads and congresses of their representatives were obligated to render assistance in their activity to the Department of the railroad matters and to other authorized organs. For this they undoubtedly give all their statistical and other information and data, and so the books and the documents, required for solution of these questions (article 15 of the Annex) [4, P. 155].

As a result of implementation of tariff reform the mechanism of control of railroad tariffs was given to the state, which was not only the method of action on the railroad network, but also the control lever of national economy.

Contemporary standards regulate in detail the order of the establishment of tariffs. The State control of tariffs on rail transport is made by an introduction into the action of tariffs or their maximum level, and also the control of the correctness of their application.

For determining (the establishment) the tariffs on rail transport (besides exceptional tariffs) into the Federal Service for tariffs or the Ministry of Transportation of RF in accordance with their competence the such materials are represented: a) the calculation of the proposed level of tariffs; b) the summary bookkeeping balances of the subjects of natural monopoly in rail transport; c) the calculation of a change in the expenditures according to the elements of expenditures, including their paragraphs substantiation; d) the calculations (including their substantiation) of the indices of activity and size of the profit of the subjects of natural monopoly in rail transport, forecast for the period of regulation; e) the plans of capital investments; f) comparative data according to the elements of expenditures, the indices of activity and the size of profit in the previous 3 years; g) other materials about the questions of the determination (establishment) of tariffs and the realization of control about the questions, connected with the determination (establishment) and the application of tariffs. The Materials are examined in the order, established by the Federal Service for tariffs or the Ministry of Transportation of RF, and if necessary they are sent for the examination to the other interested federal organs of executive power and to the independent experts. The resolution about the determination (establishment) of tariffs or their maximum level on the rail transport (excepting the tariffs to the international transit rail transportation on the territory of the Russian Federation) takes with the required account of the analysis of the basic price forming factors. The important document, which influences the establishment of tariffs, is the Decision of FEC from June, 17th, 2003 № 47-t/5 " About the statement of the Price-list № 10-01 " Tariffs for transportations of cargoes and the services of an infrastructure carried out by the Russian railways " (a tariff management № 1, parts 1 and 2) which reflects the general orientation of legal regulation [13]. The tariffs on the railway transport are put into operation by the acts of Federal service under tariffs or the Ministry of transport of the Russian Federation in the terms, established by the legislation of the Russian Federation and the international contracts of the Russian Federation

The Federal Service under tariffs also elaborates with the participation of the Ministry of transport of the Russian Federation, the Ministry of economic development and trade of the Russian Federation, the Ministry of Finance of the Russian Federation and adopt due hereunder the normative-methodical documents concerning the questions of the state regulation of tariffs on a railway transportation. The Federal Service under tariffs and the Ministry of transport of the Russian Federation within the limits of the competence carry out the analysis of practice of application of tariffs and explain the questions concerning the state regulation of tariffs on a railway transport.

Thus, earlier, by the pre-revolutionary right, the allowing order was combined with notifying, at prevalence allowing, at present moment there is only an allowing order. It again confirms a conclusion about greater bureaucratization of the system.

As a result of researches of the legal regulation of tariffs on a railway transport in the pre-revolutionary and modern Russia from the historic-normative position it is possible to make following conclusions.

One of the most important parts of “the new” - railway policy at the end of a before last century was the tariff reform. The statutory acts accepted in its frameworks "The General Charter of the Russian railways" in 1886, the Law "About the railroad tariffs" from March, 8th, 1889 have fixed the factual state monopoly for railroad tariffs. The modern concept keeps a principle of the state regulation of tariffs on a railway transport constant. Other principle which has kept its value was and there is a principle of an openness, publicity of tariffs.

As a result of the reforms since 90th years of XIX century in Russia the uniform state tariff policy directed on an establishment of balance of interests of all interested sides has been established. The Modern concept of regulation of the tariffs keeps as one of the basic ideas – an idea of combination of interests, societies, the state and carriers. 

However, with the kept positions, it is necessary to note the significant enough differences. There was a specialization of tariff bodies which did not exist earlier. The regulation of tariff activity became more precise and in details worked. These differences in our opinion embody the positive tendencies in the development of tariff business. At the same time, as it was said earlier, the signs of the larger bureaucratization of tariff system are present. 
The experience of the past deserves the study and if possible creative application during our days. The problems in this sphere exist just now. Contemporary unsolved questions of the activity of railroads were not the object of a study of this article, however, it is possible to speak about some of them. The President of JSC “Russian railroads” (the main rail carrier, the company with 100% state capital, created on the base of the Ministry of Railroads of Russia) Vladimir Yakunin, stated: “the State regulates rigidly the railroad tariffs. In this case the prices by other participants in the transport market are unregulated. For example, in the previous years the prices in the industry grew 2 times, price pressure on the expenses of a company - 1,8 times, and railroad tariffs were indexed only 1,47 times. This brought to the not enough financing of a company for the sum more than 390 billion rubles, to the understating of its profitability and to the essential scarcity of investment resources. The attractiveness of private investments was reduced not only into the infrastructure, but also into the rolling stock, what contradicts the purposes of the reformation of the branch. Thus, the government control of tariffs and the wages of workers make for JSC “The Russian railroads” unequal conditions of activity in comparison with other companies and branches”. Yu.A. Meteleva in her study “The legal regulation of price formation in the sphere of natural monopolies” notes that the main problem of the rate-fixing of the rail transportation is the fact that tariffs on the transportation of loads in the international communication in the directions of the boundary transmitting stations are more than 1,7 times higher than to the transportation of loads in the interstate communication and in the international communication through the Russian ports, what is caused by the different methodological approaches of the construction of these tariffs and by the policy on the support of Russian ports conducted by the state. This leads to the ineffective use of an infrastructure of railroads. The trains are accumulated near the ports, in consequence of which the convention prohibitions for the loading are taken. At the same time the capacity of railroad lines in the directions of land boundary areas is not entirely used [14, P. 12-15]. Thus, in spite of positive tendencies, there are unsolved questions in the tariff sphere. The possible way of their solution can be more active attraction to the creating of tariffs the railroads themselves and their important clientele, establishment, for an increasing the effectiveness, possibilities of the notice order of the introduction of tariffs.

In any the case, in our opinion, the solution of contemporary problems must be achieved on the basis of the comprehensive analysis of present and compulsorily historical experience. Especially because for tsarist government, including with the aid of the tariff policy was possible to manage successfully many difficulties and problems in this sphere. The following example is exponential, after long-standing unprofitability of the railroad branch to 1911 the financial scarcity of railroads was completely overcame [10, P. 99].

An important difference in the contemporary and pre-revolutionary rules of law is connected with the basic direction of their action on the social relations. Pre-revolutionary politicians and legislators saw in the railroad transport system – the means of the upsurge of the entire economy of the state, recognized after it the leading role in the national economy, and so connecting and system-forming factor between the all branches of production. In accordance with this, the standards, which regulate the individual institutes of railroad right, including the tariff laws, were called to solve the problems, which continue the policy of the state.

The contemporary legislator, does not give already this universal value to the rail transport. It cannot be said of course, that he does not give the value to it generally. But the main purpose of the contemporary rules of law is no longer the realization of the task of using the steel mains as the means of the upsurge of economy of the country. At the same time, the legislator should focus attention precisely to this aspect, pre-revolutionary policy. Since and now, under the conditions of extensive Russian territories, there is no other transport system that competing with the railroads, with their mass character, urgency, regularity, speed, the relative cheapness of transportation. In connection with which, their value, is not entirely evaluated now.

Insufficient attention to such important aspects of state activity as the railroad transport policy, and including to its important component the tariff policy, is inadmissible.
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