PAGE  
2

Inna Viktorovna Zhukova – Docent of the chair of civil law of the Far Eastern State Academy for Public Services, Khabarovsk. E-mail: i-6041@yandex.ru
The analysis of foreign experience of government management of mineral raw material complex 
The article deals with the foreign experience of government regulation of mineral-raw material complex. The following economic mechanism elements of state administration system have been considered: transfer of subsoil into utilization, taxation systems, dependence of public management system on property relations. Some elements of government management system for regulation of mineral-raw sector relations, actively used abroad and lacking in Russia, have been considered.   
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The analysis of foreign experience of mineral-raw materials complex (MRC) government management shows that in majority of foreign countries the right of government property on subsoil [4;5;6;11]  retains. Considering the foreign experience of government management of mineral-raw materials complex we consider it reasonable to use in Russia.  Therefore we focus our attention on importance of its application in our practice by comparison of similarities and differences in MRC management. 
The differences between states have been revealed by analysis of the distribution of the right for subsoil areas property. These differences determine the methods and forms of government administration of mineral-raw materials complex. According to them all states can be divided into three groups [12]:

1) in the first group of countries the subsoil area property is governmental, it is admitted and fixed by law (Argentina, Brazil, Mexico, Peru, Chile, Russia, etc). 

2) in the second group – the right of public subsoil property extends on the land areas in government property, private property on subsoil areas and mineral deposits is admitted, but on all land areas regardless of the property form only sate authorities have the right to give a permission for subsoil prospecting and operation  to the special subjects of  entrepreneurship (France, Germany, Japan and others);

3) at last, in the third group of countries (Great Britain, some states of the USA, Canada) if the private property on the land area exists, the ownership on the minerals under this area is admitted. Here in the most cases the admission of independent ownership on a land area and subsoil area is permitted, and separately, the deals are allowed regarding the land area ownership and subsoil area under it.

At present there are two main systems of subsoil ownership admission in the world. They can be named authorization-based and contractual models [15[. Each of them has its benefits and drawbacks. Predominance of either model is determined due to the subsoil ownership form. 

In the authorized-based system the allowance of right to use the subsoil areas is realized on the basis of the governmental permission drawn as licenses, patents, prospector permissions [12] and other documents. In this case the state acts as an authoritarian subject giving to a subsoil user the right for exploration, assessment and mining by administrative order and determining the main conditions of subsoil use. In contractual system the right of subsoil use is given by agreements conclusion between the state and the investors, in general they belong to the civil law sphere.  

However, at present contractual or authorized-based system of the subsoil areas assignment into use in a pure type practically does not exist. In the absolute majority of foreign states the process of interaction and addition of the authorized-based and contractual systems of the subsoil use is observed. Today in Russia the binary system is created - both license, and contractual. 

But, in contrast to Russia, in the foreign practice the government administration of MRC is different depending on mineral components. Management system can be divided into three trends: the system of the state administration of relations in the sphere of solid minerals (subsoil use); the system of state administration in the oil and gas sphere and the system of state administration, regulating the relations of  the continental shelf subsoil use  [11;15]. 

Management system, which regulates the subsoil use relations, is connected with the land relations in many respects. MRC management in Canada and Australia is constructed taking into account federative structure, according to it each state or province have their own system of the mining relations management, and oil-producing states or provinces  have a system of management of both mining and petroleum relations[5]. The federal system of MRC management regulates mining relations only at the territories and water areas, which are under federal jurisdiction.

In the countries of the Persian Gulf the subsoil resources are the property of state, that is fixed in the Constitutions of these states. The economic policy of the Persian Gulf countries, and the solutions made by the states permit to draw effectively the investments into the subsoil development. The peculiarity of the Persian Gulf countries is that the mined minerals are always in the property of states. For oil production and extraction the settlement with the investors is made on the contract price basis subject to the conditions of concessions and other agreements.

The government management of MRC in the majority of states is built on the possibility of the incomes obtaining in subsoil utilization on the basis of the direct influence on the output strategy. It is unprofitable to the companies to develop the reserves difficult to recover, which means, that fiscal tax system must prevent the development of this tendency [15]. Therefore, for example, in the USA the increase of output is stimulated by taxation i.e. by reduction of royalty or abolishing for the entire rental area, a separate deposit, a site inside its area [9]. In Norway and Great Britain the differentiated royalty scale is applied, which considers the degree of a deposit exhaustion, its size, productivity, difficult access to locality [10]. The law of Great Britain gives the Minister the authority to put off the development and reduce the output for “the most total extraction of reserves” at any deposit. At present the tendency of the progressive rates of royalty has been outlined, i.e. to their calculation according to a sliding scale depending on the specific factors (for example, the level of output or water depth above the sea deposits). Calculation of royalty according to the sliding scale actually serves to the purpose of skimming of the part of the producer’s excess profit. On the other hand, changing the rate of royalty the state creates for the companies financial stimuli of work in the direction necessary for the country. Thus, the dependence of the royalty rate on output can hold companies from boosting of the reserves development to a certain degree, the dependence of rate on the water depth above sea deposits impels companies to develop deep water deposits and so forth.

In Russia until 2002 [3] in accordance with the government subsoil use management the amount of payments entered the budgets of all levels depended on the characteristic of different conditions of subsoil use. The companies contributed funds for the subsoil use. In total these payments could range between 6 and 26 per cent of minerals sale proceeds. Now the Tax Code of RF established a single mining tax (royalty) [2, chapter 26].

Tax systems can essentially differ within one country. Thus, the provinces in Canada possess the mineral resources ownership within their boundaries and use their own fiscal regimes for mining taxation [12]. 

The analysis of foreign experience reveals one more feature of the MRC government management, consisted in the balance of authorities between the Federation and the subjects (states, territories, etc).

The system of the subsoil use government management in many respects depends on the political system: in the countries with the federative structure (federal system of management) the laws of the federation subjects (states, territories) are in force along with the federal legislation, in the unitary countries the uniform acts of state authority form the basis of the state administration in subsoil use relations [15].

There is one more problem, which should be entirely solved by the state. It deals with the reproduction of mineral-raw materials base. In Russia sharply arose the problem of the MRR strategic reserves recreation.  Each state, be it the USA or Angola, concerning about its raw safety and its national interests, strictly controls the subsoil operation. The subsoil always actually remains governmental. A private individual can own borehole equipment, oil, which he managed to produce. But oil in the interior is the government ownership. Therefore the state must supervise its production. In Russia all this is recorded in the license agreement, a company represents its program annually, and the state approves it. It turns out that all juridical bases for the government management exist, but there is no supervision itself. The project is coordinated with Minenergo (Ministry of Energy), the necessity to coordinate it with the Ministry of Natural Resources is absent in this case. As a result there is no mechanism of management of the careful use of deposits [1; 13].
The analysis of the foreign economic tools of the subsoil state administration   shows that there is one more additional aspect in the government management of mineral-ore base, which is absent in Russia. The matter is the trans-border mineral deposits (further - TBD). In the foreign practice by “trans-border mineral deposits” in subsoil use the deposits are understood, which are intersected by different boundaries - interstate, domestic, the boundaries of the subsoil users areas, and by other boundaries, dividing the territories with different legal regimes.

As a rule, the term “trans-border deposit” implies the deposit of hydrocarbon raw material, i.e., the deposit, which contains oil, gas or gas condensate reserves. The reason for special attention to hydrocarbon TBD consists in the fact that under specified geological and physical-chemical conditions oil and gas are capable to move in the rocks and intersect the established surface boundaries.

Actually in all states the subsoil use within the framework of TBD is achieved on the contract basis. For example, in the USA subsoil users- leaseholders having the agreement with another subsoil users - leaseholders or owners of land areas, should interact between themselves in the limits of the deposit territory and master the deposit according to the common plan of developing and preserving natural resources [11]. In this case, as provided by the USA unitization requirements on the public lands [13;10], in the mining lease  agreement  the special order of payment determination  for subsoil use (royalty) is indicated, which is paid by a subsoil user to the owner of land area. 
As a whole, in the majority of the countries the dominant position is occupied by the government subsoil ownership [13], independent of land areas property.

For example, in Canada in the majority of provinces the system of MRC management is built on the basis of separation of land area property from the minerals property [8]. When the land areas are alienated the governments of provinces remain the subsoil owners. In the USA, where the federal land with the most important and significant minerals compose one third of the country area, subsoil use on the federal land is practically regulated and controlled by the federal authorities. The federal lands according to the Constitution of the USA are under the Congress jurisdiction, and it disposes them [8]. 

When examining the economic mechanisms, concerning the property use profit obtaining, the example of the countries, whose resources, likewise in Russia, are in the government ownership, is representative. Income obtaining in them usually takes into account the interests of the mining regions [13]. In particular, in accordance with the Constitution of Brazil [4], the resources of territorial subsoil and continental shelf are in the federation ownership. With the rate of  royalty being 10 per cent of the mined minerals cost, the subsoil use income is divided between the state, where mining is carried out, and federation in the proportion of 81.5:18.5. When shelf deposit is developed, the royalty distribution is made in the proportion 66:34 in favor of coastal region [12]. The analogous examples can be shown in Canada, USA and other developed countries.

In Canada each province possesses complete jurisdiction over the natural resources located at its territory [5]. For example, they have a right to control the standards of output, matters of minerals transportation from the provinces, to lay taxes on mining production [12]. In Nunavut territory in Canada, formed in 1999 as the independent administrative district, which is governed by its aborigines - Inuits (Eskimos), the large oil and gas, fields, deposits of diamonds, different metallic ores were discovered. When Nunavut territory was created the Inuits got the right for mineral resources possession, as the lawfully acknowledged local authority. But simultaneously the document on the gradual payment of 1 billion dollars to them was issued as the compensation for the expropriation of existing production. Thus, it is possible to note that to the Inuits are guaranteed the part of the incomes in mining industry [10].

In Germany the special system of payments for the subsoil use is established: the ore field tax, the mining tax. The payment for the subsoil use for hydrocarbons extraction is singled out in the special system [9].

One more additional feature in the MRC government administration in the foreign countries is clear determining of the subsoil areas size and a quantity of base blocks, allowed by one license. It has great significance for obtaining economic benefits in subsoil use. For example, in the USA for one subsoil user the maximum area for oil and gas prospecting is limited by 82.9 km2 (moreover in one state not more than 41.45 km2), in Canada for mining - 23.31 km2 [10]. In the pre-revolutionary Russia the sizes of areas were clearly determined also
The Mining Regulations [11] dated 1914, which included  the basic principles of subsoil government administration in Russia, determined: “The areas given  for mining to private individuals are divided into the sites not less than one and not more than twenty seven and a half dessiatinas (measure of land = 10 900 m2 or 2.7 acres) in each; moreover the size of the sites  must be determined so, that entire required for mining from this site quantity of that produced (for example, oil) could comprise not less than five million and not more than fifty million poods (1 pood -16. kg)”. The contemporary Russian system of the MRC government administration limits neither limiting size of the subsoil areas nor quantity of sites nor reserves volumes [3]. The rates of regular payments both on minerals types and on the subsoil use stages taking into account the size of the subsoil areas give rise to complaints. Thus, the average payment for the coal site of 30 km2 is only of 2 thousand rubles, that of nonmetallic minerals of 40 km –  2-3 thousand rubles.

One more peculiarity in the MRC government administration abroad is antimonopoly regulation of the subsoil use [15]. In the USA the monopoly positions of any mining company even within one state are impossible. The USA harsh anti-monopoly legislation makes possible  to compete under equal conditions the companies thousands times differing  by the scale of production,  determining the most effective regime of the deposits operation under the existing  circumstances. However, in the majority of the Russian Federation subjects the mining business belongs wholly to one company, that also does not contribute to increase of the subsoil use incomes. 

In Russia in accordance with the Constitution of RF [1] the matters of possession, use, disposition are under the joint jurisdiction of Federation and subjects of the Russian Federation, although the characteristics and the conditions of joint conduct are not determined sufficiently clear either by the RF Constitution or legislation on the subsoil of RF. In the USA the subsoil ownership (in whose ownership subsoil is: in property of Federation or state [13]) are determined very clearly. In the USA and Canada the sphere of competence and responsibility for activities in the mineral-ore complex between the branches of governmental authority is clearly differentiated.  In the case of breach, there is always whom to advance a claim. In Russia nobody bears responsibility for natural resources disruption as a result of unreasoned subsoil government administration (neither federal bodies nor bodies of the subjects) [13]. 

In other countries the activity of the mining companies is under the tight control of community, “Supervision Civil Committee on Oil and Gas” [15], “Fund of Generations” [8], “Fund for Environmental Protection”, “Permanent Fund” [8] are functioning there, their activity is aimed at the observance of social justice. Kuwait put off about $90 billion into the “Fund of Generations”, Norway put off $80 billion to the National Fund. In 2000 in Kazakhstan was created the National Fund for the purpose of the finances accumulation for the future generations - in May 2002 more than $2 billion have been accumulated.  Several states in the USA can be named raw-material ones, and their equitable provision with financial resources is made owing to specially developed tax flowsheets. In these states the royalty is collected, i.e., the taxes, which are layed on the mines and used by state governments. Each state (in the USA this practice exists in more than 30 states) contributes the part of yearly royalties into the trust- funds. For example, a large trust- fund was created in 1976 in Alaska due to 25 percent of all payments and bonuses from oil and gas production. The inviolability of its fixed assets was legislatively fixed in three years. The Fund functions as a fixed deposit, and all Alaska inhabitants obtain dividends from its shares. In the late 1990s more than 13 billion dollars accumulated on the Fund   account [14].

In the USA such unit of government management is actively used as the introduction of the stimulating methods by imposing the stimulating and destimulating taxes [10]. The tax credit on subsoil depletion, which is the means of the encouragement of raw resources development, is the most important element of mining taxation system.  Discount is the immunity of taxation by 5-22per cent of the fixed part of the profit [14]. In Russia until 2002 there was so-called investment preference as far as the payment of profit tax was concerned [3]. When the rate of profit tax was reduced from 35 to 24 per cent this preference was abolished in 2002. [2, chapter 26]. 
Thus, we see that actually the foreign experience of the MRC government administration in Russia is ignored completely. Ministry of Natural Resources, RF, attempts to pass exclusively to the contractual form of subsoil use [6]. Meanwhile, at the early stages of subsoil use it is impossible to determine clearly the agreement conditions, including determination of the payments structure for government finances formation. For example, in “Sakhalin-1” Project [3] the state annually loses up to $4 billion [14]. These conditions appear only at the stage of complete readiness of the object to the production.

Summarizing the above, it is possible to make the following conclusions: 

1. The flexible use of the license and contractual methods of the subsoil transfer to utilization within the framework of government mineral-ore complex administration at the stage of the contract relationship between a subsoil user and state allows to determine economic benefits for the owner as maximal. Foreign experience characterizes different possibilities in the system of government administration during the application of different economic management mechanisms of the work conditions, subsoil users taxation. This foreign experience can prove to be useful for Russia.

2. As a rule, incomes from the subsoil operation in the mineral-ore complex in the countries with the market economy are withdrawn by the subsoil owner through the system of taxes, oriented to the withdrawal of rent from the natural resources user. The system of rent incomes implies that the latter are distributed both between the user of the natural resources and their owner and between different levels of the government management machine. At the same time it is possible to agree about division of the income from the operation of the natural resources, which are in the federal property. Furthermore, the subject of federation can introduce his taxes, indirectly redistributing a part of the rent income for his benefit.

3. Fixation of the possibility to obtain subsoil use incomes after the specialized (not financial) authority bodies. This makes possible to exercise not only supervision over the payments into the budget, but also operationally and constantly monitor the malefactions in this sphere and to use the measures of responsibility, of financial nature including, and it  gives the possibility to increase the profitableness of the budgets, establishing the special forms of payments. 

4. The detailed analysis of foreign experience shows, government management of the mineral-ore complex occurs with a constant coordination of income and expenditure sources. In particular, one group of payments is achieved for expenditure (consumption) of resources, and another - for the right to use natural objects within the specific territory. By means of the first form of payments the intensity of subsoil use is regulated and the accumulation of funds for their reproduction and protection is ensured. Royalty payments are to regulate the distribution of territory due to the subsoil use types. At the expense of these payments earnings it is possible to achieve financing of nature-conservation, social and other needs of this territory.

5. The combination of the methods of government administration used in the foreign countries, including antimonopoly regulation, deserves to study it for its application in the Russian practice. For example, the principle of base area with its size limitation would make it possible to refer the value of the incomes, obtaining by a subsoil user, to the subsoil areas given to use, and increase both the state profits and efficiency of government management of subsoil use. 
6. Without taking into account the positive Russian experience of the past years, reasonable approach to the experience of developed foreign countries, in-depth study of the forming world tendencies, understanding of state and potential of Russian mineral-ore base it would be problematically to construct the effective system of geological study, reproduction, use and protection of the state subsoil fund. 
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