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Legal problems of the application of a mechanism of the state-private partnership
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The article explores the most attractive forms of public-private partnership (PPP) from the standpoint of the regions: including concessions, special economic zones, and investment funds. Apart from that the paper reveals several legal problems hindering the application of PPP arrangement; the author proposes several avenues for streamlining PPP legislation as applied to the regions; the paper examines several cases of PPP implementation in the Russian Far East.
One of the ways of improving government’s efficiency and its current regulating role is the restructuring of the economy by means of systematic change of Russia’s business life, first of all in the sphere of providing finance and implementation of socially-important programs and projects, especially those having social-economic priority.
The new century in Russia was marked by special attention of the federal Government to several industries in need of considerable retrofit not only for the purposes of its normal operations but also for improved competitiveness at domestic and overseas markets.  These are, first of all, the following industries: electric power supply industry, transport, community facilities i.e. infrastructure industries, those ones that were managed by the government agencies for a long period of time. Strategic, economic and social importance of facilities belonging to these industries prohibits their privatization. However, existing budget challenges at all levels do not allow increasing the current funding and attract additional capital investment for their support and development.
In order to sort out this contradiction, PPP is utilized overseas. It is an efficient vehicle to attract private investments.
Inadequately developed infrastructure of the Far East regions is the constraining factor for the implementation of the large-scale investment projects; the implementation of various types of PPP is instrumental in coping with this problem.
In the modern sense of the term – PPP is the institutional and organizational alliance between the government and the business to implement national, international, large-scale and local projects, one thing unites these projects - they are always socially important and they can vary a great deal from development of strategically critical industries and research to ensuring public services [1].
Given the high level of Russian economy socialization under the conditions of the acute investment resources shortage, the development and utilization of various attractive for investments forms of investments can generate favorable outcomes and ensure a long-term investment inflow in the regional economies.

· One can consider concessions, special economic zones (SEZ), investments funds as the most attractive forms of PPP.

· Enactment of the Federal law # 115 as of July 21, 2005 “On Concession Agreements” [2] should be an important favorable factor for the development many industries of the economy, first of all infrastructure industries with low level of profitability.
On the one hand concession is the system of relations between a government or a municipal entity (concession provider) and the individual entrepreneur (private partner) on the other hand. PPP involves a contract between a public sector authority and a private party for business usage of government or municipal property based on contractual obligations for a fee and on condition that the property will be returned to the public sector authority. The term includes the rights to perform activities that are under normal conditions are considered to be an exclusively state-controlled monopoly. These relations involve a concession agreement.  The following is achieved within the framework of such PPP arrangements: construction of new real estate facilities, upgrade of the existing facilities, budget burden is decreased for the facilities upkeep, at the same time the budget is replenished by means of tax and other payments as a part of the concession contract implementation. 

Opportunity to implement concession agreements for the regional infrastructure development will allow attracting private investments in the industries that have been fully monopolized by the state for a long period of time.  Thanks to that it is possible to direct considerable amounts of financial resources for solving new regional objectives.


Concession mechanism can be considered as one of the most upcoming trends.  It allows attracting financial resources in the regional economy without additional burden on the budget. Private partner investments will create additional workplace opportunities, increase employment of population, will give an impetus to the industries related to the project.
The absence of the clear-cut delineation of responsibilities between federal, regional and municipal authorities in investment activities is a tangible legal problem hindering the concession regulation implementation. The absence of criminal responsibility and poor definition of the public sector authorities responsibilities, excessively time consuming regulatory procedures are the most critical obstacles to this end as well. It is necessary to formalize specific legal guarantees and mechanism for investment recovery in case the contract is broken.

Concession contract is a sophisticated one; it involves relationship between public and civil law. It is impossible to implement concession agreements without legally formalizing regulatory guidelines for PPP.
One more promising option for PPP implementation is the development of the special economic zones (SEZ). 
Enactment of the Federal law # 116 dated July 22, 2005 “On Special Economic Zones in the Russian Federation” [3] proved to be an impetus for energizing economic activity in Russia and development of the favorable investment climate. New regulatory framework based on the SEZ law has been developed. The existing law envisages development of the economic zones of four types they are as follows: industrial production zones, technical research and implementation zones, tourism-recreation zones and port zones.  Special tax, customs and lease rental preferences are envisaged for promotion and development of SEZ.
Three Far East regions applied to obtain a special port economic Zones (PSEZ) status in 2008, among them Primorsk, Khabarovsk Territories and Kamchatk Region.
Khabarovsk Territory has proved to be a winner, Sovetskaya Gavan port was chosen as SPEZ in June 2008. The implementation schedule for Sovetskaya Gavan PSEZ development was elaborated in August 2008.
Federal Agency for Management of Special Economic Zones (FAMSEZ) jointly with Khabarovsk Territory government developed the List of facilities proposed for construction in that ZPEZ including: engineering, transport and social infrastructure facilities. The finance estimates for the construction of the above facilities coming from all financing sources including federal and regional budgets were pre-approved. The federal regulation (Russian Federation Government decree) should be issued for the PSEZ development in Khabarovsk Territory.
Implementation of the Federal law # 116 dated July 22, 2005 “On Special Economic Zones in the Russian Federation” by Khabarovsk Territory authorities during Sovetskaya Gavan PSEZ development identified several problems that reduce the Federal law efficiency. The Federal law implementation identified the need for the introduction of amendments and novels to the existing regulatory documents and the law governing PSEZ status.
Given the fact that ship repairing and shipbuilding facilities already exist in the port under consideration, it makes economic sense to envisage not only ship repair, ship retrofit and maintenance operations but shipbuilding capacity in the list of port activities stipulated in article 10, item 2.2
Besides, PSEZ effective functioning requires legislation, specifying particular clauses of the law. For example, it is necessary to adopt typical forms of agreements on commercial activity in PSEZ, noted in the clause 11 of the article 31.11 of the Law; forms of business plans presented for signing/changing agreements on commercial activity in PSEZ, criteria for selection of banks and other financial institutions eligible to make conclusion on a business plan, criteria for business plan evaluation made by the PSEZ expert council, specified in sub-clauses 4 and 5 of the clause 1 of the article 31.12 of the Law. 
Since Russian regions have initiated SEZ establishment on their territories, an issue of regional SEZ institute creation has been raised. Regional governments need legislatively authorized ability to provide regional SEZ with benefits, which are under the jurisdiction of federal authorities now.

Establishment of the Investment Fund is one of the most important and active mechanisms of PPP. Russian Federation Government Decree dated November 23, 2005 # 694 “On the Investment Fund of the Russian Federation” determines legal basis for Fund operation [4]. The Investment Fund was founded to be a tool for federal support of investment projects having nationwide meaning worth 5 billion rubles and regional (interregional) projects worth up to 500 million rubles. Russian Federation Government Decree dated March 1, 2008 # 134 [5] ratified Rules for forming and use of budget allocations of the Investment Fund of the Russian Federation. Originally, projects financed through the Fund were selected during a contest conducted by the Ministry for Economic Development and Trade of the Russian Federation. Now these functions are given to the Ministry for Regional Development of the Russian Federation.

Two Far-Eastern projects participated in last contests and were selected for financing through the Investment Fund. On of them is devoted to preparation of project documentation for Southern Yakutia complex development. The second is a project of railway reconstruction with building of the Kuznetsovskiy tunnel on a railway part connecting Komsomolsk-on-Amur and Sovetskaya Gavan totaling to 59.9 billion rubles, 17.6 billion rubles of which are financed through the Fund. 

The proposed form for co-financing of investment projects through the Investment Fund has become so attractive to investors, that the total value of projects submitted for a contest has already exceeded the amount of the Fund itself. 

It has been discovered during Fund’s activity analysis that smaller projects can’t be funded through this source, while some regions are mostly interested in such projects. Due to this issue, a Russian Federation Government Decree dated June 23, 2008 # 468 was passed [6] on providing Fund’s budget allocations for implementation of investment projects devoted to social and economic development of Russian regions, particularly in creation and development of transport, housing and energy infrastructure, regional projects, which cost less than 1 billion rubles. That will significantly expand ability to use this mechanism of state-private partnership on the regional level. 

Acting mechanisms of PPP have various forms stated in the federal legislation. Further improvement of legislation is necessary in a field of enabling regions with a right to realize different forms of state-private partnership, since various ways of state and private business interaction have practically proved their high efficiency.

Creation of regional legislative base for PPP will promote implementation of investment projects, which are important for regions. Regional laws can determine specific mechanisms for interaction of regional executive bodies and an investor, who initiated a PPP. Bringing instruments of PPP to the regional level will lower legal and organizational risks for an investor and expedite investment project implementation procedure.
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