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Anti-corruption rules of the Russian civil legislation
The presented article with certain regulations of the Message of the President of the Russian Federation to Federal Assembly of the Russian Federation opens non-traditional meaning of norms of the Civil Legislation of Russia. Relations between private individuals on the one hand and public control authorities on the other hand are the central problem of the present-day reality of the country. Within real estate turnover at certain stages of private rights’ realization legal relations occur between public control authorities and private individuals, more importantly, adjusted to civil standards. The legal essence of these relations, practical and, first of all anti-corrupt meaning of theoretic-legal statements about their nature takes the central place in presented work. The attempt to extend the Civil Law subject was presented in this article due to examples of novelization of the Russian Civil Legislation sources by inclusion of organizational-procedural relations to show the practical value of the specified theoretical researches.
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As is well known revealing of the reasons and conditions of criminality occurrence, creation of the most proper organizational-legal ways of struggle against it has interdisciplinary character. Achievements of various scientific directions of research in such difficult phenomenon as a society in particular according a criminal component, in full volume are used by criminology, and together they serve as a vector in a correct statement of problems to achieve the purposes of an anticorruption policy of the state. It also concerns such area of humanitarian idea like jurisprudence. 

The Law plays the huge role in modern system of the political-legal device of Russia, and equally with public, the private law takes a valid place in a system of legal regulators of public relations. The private law precisely defines a subject of the influence, on the basis of authentic principles and  methods of the low regulation that can tell, is protected from any intervention of the public law that completely corresponds to the higher regulatory legal act of the country – The Constitution. 

On the assumption of the analysis of separate segments of the public relations connected with a turn of real estate in particular, it is possible to say that at the present stage of the development the anti-corruption role of Civil Law of the Russian Federation transfers from a passive condition of private person’s rights protection into an active phase of legal regulation. The known competition of private and public norms directly mentions corruption processes – the limits of intervention outlined by the Civil Legislation Act as a barrier on a way of official arbitrariness, to realize regulating and guarding potential that is important under the initiative and in interests of private persons. 

In purpose to understand anticorruption value of the Civil Legislation in whole it is necessary to answer a question –what does corruption mean? 

In our opinion, corruption the definition of corruption is mercenary activity public management’s officials (at all three levels – federal, regional and municipal) that  is connected with exceeding and abusing official authorities in restricted sense, and in a broad sense it is dishonest exploitation of power for personal gain. 

This definition of corruption not only satisfies the requirements of criminology, but also corresponds with the views of country’s political leaders. In his Message to the Federal Meeting of the Russian Federation April, 25th, 2005, the President of Russia said, “Nowadays it became clear that our unfair part of bureaucracy (both federal and local) has learnt to consume the reached stability in their mercenary interests. The achieved safe conditions and the achieved chance for growth are used for their own well-being not for public gain. .By the way, the party and corporate bureaucracy behaves not better than the state bureaucracy. 

According the concern about the unfair part of public bureaucracy, the Federal Law, June, 30th, 2006 (N 93-FL paragraph 1 p.3 Article 222 Civil Code of the Russian Federation) was cut out. It sounded as follows – The property right to autocratic construction could be recognized by court for the particular person who made a construction on the ground area that did not belong to him by agreement this person would be provided this area for construction under the established order. 

The new edition of the Item 222 of the Civil Code of the Russian Federation says that to get the right for the autocratic construction (except all other conditions established by the Law), it is necessary to have the property for ground area. On the basis of the cancelled edition of the Item 222 of the Civil Code of the Russian Federation it was the mechanism of so-called guarantee letters from the local government (owner of the land) that gave the property rights for actually erected real estate. 

For instance, these territories (ground areas) were allowed to be transferred for the constructed real estate by taking the Nature Protection Laws to consideration, but due to wide use of administrative discretionary of letterhead character of norm (paragraph 1, p. 3 item 222 Civil Code of the Russian Federation), and the general principle of inviolability of the property was allowed to some public management representatives to use the available economic conditions for growth of their own well-being bypassing the environmental regulations and other legislations formally within the limits of Civil Code of  the Russian Federation. 

The change of the present norm of the Civil Code of the Russian Federation, including the general interdiction, shows the possibility of the Civil Legislation to achieve the purposes of the anticorruption policy of the state. 

As everybody knows, each regulation has exceptions, a private residence on the bank of the water basin is supposed to be the “elite” property, but as for dacha, garage or any other usual household necessity constructed without any building license is often recognized as norm. 

To overcome the corruption the President of the Russian Federation announced in his annual Message to the Federal Assembly of the Russian Federation, April 25t, 2005, “It is necessary to help the citizens to legalize to legalize their real estates reducing the of legalization. They are garages, housing, garden homes in various co-operative societies and gardening associations as well as the proper land. Such procedure of legalization should be simple for citizens as much as possible. And official registration of papers should not create any additional problems for them. To the point, it will also give the additional possibilities like lawful assignation in the inheritance and bank loan secured on real estate.

To execute this part of the Message, the same Federal Law, June 30, 2006 N 93-FL, known as «Country Amnesty» simplifies the procedure of introduction a certain category of the real estate: according to paragraph 2 p.3 item 222 Civil Code of the Russian Federation, the property right to specified construction can be recognized now by court, and in the cases provided by the law in the order established by the law. 

Other procedure provides changes in the Rights Registration Law. Thus, due to the changes in item 222 Civil Code of the Russian Federation in the Rights Registration Law, the new item 25.3 simplifies the former procedure of registration of the rights to the real estate, overcoming excessive bureaucratic barriers (object delivery in operation etc.) with no guarantee letters from local governments as well as with no court’s judgments. 

For example, the procedure of the registration of the property right to the real estate on the land intended for individual housing construction or for conducting a personal part-time farm is simplified, and Law the building license (separate objects of the real estate) is not required.


Now due to this article, for the registration of the right to real estate requirements only two main right-ordered documents are required: 1) the paper confirming the fact of the real estate and its description; 2) the paper confirming a category of land use (for individual housing construction or for conducting a personal part-time farm).


If the real estate is a country house or a garage the first type of documents (confirming the fact of its creation and containing the description of such object – p.3 item 25.3 of the Law on registration of the rights) will be the declaration, which is filled by the person concerned without assistance (!). This fact directly confirms new demonstration of anti-corruption quality of the Civil Law – valid official document for the authorities – the document of public office-work filled by the person concerned being obligatory in this context for the officials.

It is an unprecedented case of the current legislation of the Russian Federation, and proceeding from the legal structure demanded for occurrence the right to the real estate it is reflected in the Norms of the Civil Law. 

The direct instructions of the Law concerning the separate specified objects, and also objects of uncompleted construction are now of the great anticorruption importance: now there is no need to obtain the permit of municipality to commissioning to their actual owners. 

What is the anti-corruption value of this rule? As a matter of fact in practice the finished real estate (even with an active assistance of bodies of public management) has been not connected to communications, the demands on the territory device are not based on the law etc., so the same commission of municipality does not accept the commissioning certificate and Technical 

Inventory Bureau refuses to describe object of the real estate. It was an exclusive circle very "favorable" to certain persons. If the construction of the real estate, even not completed one, corresponds to item 130, and in some cases to item 219 Civil Code of the Russian Federation, but has no cover letter of the person concerned, including the rights to the ground area, disposal of property is not realized in full that gives a wide field for maneuver to the corrupted officials.


The taken "fire" measures connected with an establishment of the simplified procedure for registration of the rights is the only separate segment in legal regulation of a property turn and in particular registrations of the rights to the real estate, therefore it is possible to consider questions anti-corruption function of the Civil Law as on a separate example (“Country Amnesty”) as well as a segment of the institutional level (the Rights Registration Law) from a position of the system approach, at the level of theoretical abstraction through a prism of corresponding legal formation. This problem’s solution at a higher level, the level of the Rights Doctrine, allows revealing legal essence, a functional orientation of a certain set of norms regulating procedure legalization of the rights to the real estate. 

In this connection, there is a question about the character of the specified norms corresponding anti-corruption mentioned above. Certainly, item 222 Civil Code of the Russian Federation despite the number of references to the administrative legislation is supposed to be the Civil Law branch. Another question is about the registration norms of the rights (transactions) and the real estate inventory norms belonging to the branch of the Civil Law regulation. What legal formation do they represent (an institution or sub industry)? Are these norms material-legal or organizational-procedural relations? 

In our opinion, the norms on the state registration of the rights already have de jure civil legal character and belong to the civil-law institution (see Civil Laws Institution), first of all directed to the regulation of the organizational-procedural relations and standard instructions about the procedure of the real estate inventory, but the administrative character does not correspond to the relations of the legal owners (the persons concerned) participating in procedure of registration of the private rights to the real estate, including this exclusively revolutionary legislation novelty.

The careful studying of some norms of the Civil Code of the Russian Federation shows some relations settled by the Civil Legislation, with the material-legal as well as procedural character. It concerns a procedure of the state registration of the rights to the real estate and transactions with the public authority, Federal Registration Service of Russia (procedures of the Civil Laws Institution), on one side, and the legal owner or person concerned (see the Civil Laws Institution)  on the other side. (Item 5 of the Registration Law). 

From the point of view of the legal character of the Civil Laws Institution one can see that the Civil Code of the Russian Federation and the Registration Law are very similar. P.1 Law item 3 about the registration of the rights says that a legal basis of the state registration of the rights to the real estate and transactions with it are the subjects of the Constitution of the Russian Federation, the Civil Code of the Russian Federation, the present Federal Law, and other federal rules and standard legal certificates of the Russian Federation. In initial edition of the Registration Law, this norm sounded even more “civilized” - the Legislation of the Russian Federation about the Civil Laws Institution consists of the Civil Code of the Russian Federation, the present Federal Law etc. 

However, there are different opinions about the Registration Law as more remedial than material character. Some opinions are that due to the norms of the Civil Code and the relations of the participants this law could be characterized as a material (civil) right. Nevertheless, we have  to consider that p.6 item 131 Civil Code of the Russian Federation says that the Registration Law establishes a procedure for registration following the Civil Code of the Russian Federation.

Despite this, it is possible to ascertain that the Registration Law more and more masters is material-legal value of the existence – item 25.3 enters the simplified procedure for registration of the rights («Country Amnesty») to separate objects of the real estate, using its own material-legal structure. 

In any case, such scientific discussions give a number of conclusions proving features and a civil-law accessory of the Civil Laws Institution explaining that these relations are settled by norms of The Civil Law between the subjects of property relations (persons concerned) on one hand the body of Federal Registration Service (item 5 of the Law on registration) on the other hand. 


The civil-law approach to the Civil Laws Institution research reflects spirit of the law and permissive character of organizational-legal regulation of a turn of the real estate on one hand, and on the other hand shows the most precisely and legally correctly idea of the separate concepts, and categories the Civil Laws Institution., like the essence of the certificate authorized jurisdictional body –the FRS of the Russian Federation, anti-corruption orientations, features of the judicial appeal of actions (inactivity) of registering body that as a whole answers efficiency of realization and protection of private interests in contrast to the interests of the corrupted part of the public bureaucracy. The way of realization and protection of the rights of participants of a civil turn of the real estate within the limits of a certain procedure of the indisputable civil jurisdiction is carried out by the legal competence (FRS of the Russian Federation) as a fact of the Civil Legislation.

 To our mind, the more correct is the approach of the well-known soviet scientist- civilian O. A. Krasavchikov, "The organizational relations regulated by the Civil Law, as a rule are connected with the property, playing kind of an office role... they possess relative independence because in a variety of cases they are only an element, the party of property relations... (as) they are constructed on the basis of equality and coordination."
The Civil-law essence of the Civil Laws Institution has been confirmed by the chairman of Committee on the legislation of the State Duma of the Russian Federation P. V. Krasheninnikov, “At the same time, it is necessary to remember that the state registration is only the  reflection of the real-life civil legal relationship. The system of the state registration of the rights is created not to serve the administrative purposes like supervision, control or registration, but first of all to strengthen and protect the rights of participants of the civil legal relationship.”
According to P. V. Krasheninnikov, the specificity of the right regulation of relations connected with the Civil Laws Institution should correspond completely with the essence of the Civil Legislation, providing none-administrative but permissible type of the legal regulation of the organizational-procedural relations. “If it is necessary for the legal owner of the several interconnected objects of the real estate to fix and protect his right, the system of the state registration should allow realization of acknowledgement and protection of this right.”

We can say that pretty successful allegory created by P. V. Krasheninnikov leads to the not less successful issue, “Could the procedure of the state registration of the private rights have exclusively administrative component not to refract the valid value of property rights and duties of the parties of obligations relations according to some researchers in the basis (here -«a reflecting image»)?”

It’s interesting that some researchers while studying the problems of the Civil Laws Institution greet and welcome an excessive and often unreasonable intervention into a publicly-legal element in an orbit of civil-law regulation, thereby belittling the legal maintenance of private relations, even with public authority participation.

It is supposed that specificity of a legal regime of the real estate is in availability of the public-legal element in the regulation of private relations where the object of the subjective rights is the real estate. Such elements are norms of the state account of the real estate and the state registration of the rights to the property.
It is logic-legal and actually linguistic infringement because of the obvious mixture of two absolutely different legal branches – administrative and civil ones. As to the registration of the real estates, it has relative civil-law meaning for realization of the property rights of participants of a civil turn. 

Due to item 2 of the Regulations "About the state technical account and technical inventory in the Russian Federation of objects of the capital construction" it is proved by the Government Order of the Russian Federation, 04.12.2000 № 921 that one of the primary goals of the state technical account and technical inventory of objects of capital construction is a supply with information of functioning of system of the state registration of the rights to real estate and its transactions.

The legal idea of this information develops of the previous actions of the civil-law character like purchase, donation, independent construction or construction through participation of the construction union, real estate owners’ cooperation, part-participation etc., and leads to the private goals’ achievements.

Due to the notorious «Country Amnesty» the procedure of relations between applicants (persons concerned) and Federal Registration Society as well as between the persons concerned and the Technical Inventory Bureau has to have the civil-law organizational character limited by the procedure based on the norms and principles of the Civil Law. Professor V.V. Rovniy absolutely clear says, “The civil organizational relations should be based on the equality, autonomy of will and property independence of participants of these relations.”

Certainly, if the technical account does not influence on the validity of transactions, it could influence upon the fulfillment (conclusion) of the contract. According to item 554 Civil Code of the Russian Federations, the real estate sale contract should have specified data allowing definitely to recognize the real estate, as a subject to transfer to the buyer under the contract, including the data defining an arrangement of the real estate on the appropriate land or as a part of other real estate. 

Thus, the contract’s appendix should have a description of object of the real estate, according to the instruction of the Civil Code of the Russian Federation that can speak about the private law character of the given document at least in the course of its reception. 

Actually it turns out that elements of the legal structure, a procedure for registration is established by the Civil Code of the Russian Federation and (or) according to the Civil Code of the Russian Federation, but the documents demanded for the registration are made out by the special law within the limits of administrative process, according to norms of administrative law.  

Due to this, the Regulations to the article 25.3 of the Registration Law, "are evident” because of the doctrine variance and standard character as directed, first of all, on "union" within the limits of material legal structure of necessary elements – including account procedures (log) and registration of the rights to the real estate of the private person (the certificate on registration and (or) transaction registration). 

On the other hand, it is necessary to separate accurately the civil-law meaning of the state registration of the rights (transactions) and public-legal – the technical account as information databank which can occur out of frameworks indirection property rights of private subjects, exclusively for the purpose of the administrative control over actually existing material objects identified with item 130 Civil Code of the Russian Federation.


On the other side, the statements of various researchers of this problem to give the constitutional or jurisdictional character to documents of bodies of inventory rejects many positive achievements of the Civil Laws Institution. In particular, it is offered to give the inventory bodies the status of certain experts in conformity of item 130 Civil Code of the Russian Federation – to register these objects as  cadastral or other similar ones as a  statement of the real estate sign, without which the legal object of the real estate does not exist.
It is direct evidence of "pulling" jurisdictional powers of the l body legalizing the title rights to the real estate (including the legal examination of item 19 of the Registration Law), within the limits of corresponding procedure and body fixing this real estate on the certain level, including as a necessary condition for legalization of the rights to the real estate. The novelty of the Rights Registration Law shows “who boss in the house” - unambiguously letting know about the subordinated role of bodies of the technical registration of the real estate in relation to registering bodies, at least, within the limits of procedure of legalization of the rights to the real estate. According to p.4 item 8 of the Rights Registration Law, the body of the state registration of the rights, directs a copy of the property right to the organization (body) of the real estate registration, in due order to item 25.3 of the present Federal Law of the Declaration of the Real Estate.

Despite the approach of the Civil Laws Institution, it is impossible to disagree with the point of view of M. V. Konstantinov, who proves the procedure necessity of the state registration in the form of mechanism “to gather and apply the documents of the real estate, in order to register the rights and transactions of the real estate "in one window" (one-time documents’ submission to the state registration and technical inventory of the real estate.”      
According to the norms of the Civil Code of the Russian Federation, neither a description of the real estate (item 130 Civil Code of the Russian Federation), nor the Civil Law (p.2 item 8 Civil Code of the Russian Federation; item 219 Civil Code of the Russian Federation) could be the real  transaction. However, the different forms of transaction provided by the law is only the legal basis of occurrence (registration) of the right – as the generalized legal category with the status of the legal fact of transactions, that  should become the original legal fact.
Professor E.A. Sukhanov insists, “This policy is established not for the benefits, but for the people executing some legally significant actions due to these benefits. In other words, it defines the legal relationship of the participants, concerning the material and non-material benefits.
The opinion that the main component of the process of the real estate registration could be correct de jure, it means that registration of the rights to the real estate is the basic, leading element of a legal routine of the registration.
According to the doctrine of the Civil Law of the Russian Federation, the requirement of realization of the state registration reflect the certain legal process of the real estate registration established by the Law, but this process is based on the characteristic of the economic and physical properties of a thing, including its (data component, Technical Inventory Bureau), and serves, first of all, the interests of persons concerned.

 To our mind, one matter of fact are the formal requirements of the rules to the real estate registration and another one is its realization, that occurs within the limits of financially legal designs, (including the certificate of registration as a structure element), as well as within the procedure of registration on the legislative level as the elements of organizational-procedural civil legal relationship procedure.


The leading role in the real estate rights registration plays the legal process as it specified by V.V. Chubarov in his Doctor's Degree Dissertation, “The role and the place of the state registration of the rights and transactions with the real estate should be defined as one of the main components of the civil-law process.”
On theses basis, it is possible to define two categories of the Civil Law of the Russian Federation which explain the civil- juridical essence of organizational relations of the rights connected with legalization of the real estate: а) a legal process of the real estate registration (process element) and b) a legal structure required for the rights registration (transaction) of the real estate (structure element). 

So, in both cases the Civil Laws Institution is a basic element, and a part of the specified legal concepts. In the first case, the legal process is more abstract (wide) category requiring the creation and the function of the regulation of organizational-legal mechanism in organizational-procedural relations. In the second case, it is a tool (subject) of legal regulation, the structure element to serve as the necessary precondition, for example, the rights origin (technical object description, the certificate on registration).


To agree with the researches in the law theory it is possible to confirm that the Civil Laws Institution is a classical example of procedural institute functional orientation to serve the corresponding material-legal designs.” As an example of legal institutions that mediate various spheres of legal regulation of public relations it could be the material-legal institution of a marriage contract (item 10,12-14 Civil Code of the Russian Federation), the procedure-legal institution of the marriage registration (item 11, item 15 Civil Code of the Russian Federation).”

The axiomatic statement insist that practice is only the criterion of the theory, so it is possible to conclude that anti-corruption value of this theory is the fact that the Civil Laws Institution is  a subject of the legal regulation. The organizational-legal procedural relations between applicants and the Federal Registration Society, including organizational relations among the persons concerned, the bodies of the technical account, and the active (inactive) bodies of the technical Inventory are  based on the civil law norms of the state registration with the mandatory requirements of the specified bodies (refusal, stay etc.). They are based on the unconditional account of the private interests as well, and on the basis of the civil legislation (within the limits of material structure) without specified bodies of the public management of traditional discretionary access of administrative-legal powers. 

In this sense, this theory in particular as well as the development of a science of the civil law influences the legal enforcement on practice, especially in such basic directions of legal science researches as a subject of the regulation of the specified law branch. 

Professor V.V. Rovniy says, “Essential differences among three key types of the public relations forming a subject of the modern civil law (i.e. the pecuniary, and connected personal non-pecuniary and organizational relations) certainly influence the  formal-legal (including practical) issue (in particular the issue of realization and protection of the rights of participants of such relations).

Thus, in view of the aforesaid it is possible to draw a conclusion that the standard component of the struggle against corruption has not only specific criminally-legal, repressive orientation, but also finds its expression in the norms of the Civil Legislation of the Russian Federation, showing an example of the peculiar l prevention. 

This fact makes a big difference in the struggle against the various negative demonstrations in the sphere of public management since first of all, it includes the initiative subject who looks for the personal gain; and second, this fact serves the nation-wide purposes: the national economy development as well as the civil society institution formation.
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