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The problems of guarantee the safety of documents of the personnel
The guarantee of the safety of documents of the personnel - is the possibility to confirm the information, connected with the working activity, for the realization of constitutional rights of citizens to the social guarantee. The article deals with the questions on the legal regulation of guarantee the safety of documents of the personnel.
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The performance of the inquiries of social and legal nature is one of the most important directions of the activity not only of state, municipal archives, archival departments, archives of documents on the personnel, but also the archives of the organs of authority and administration, archives of departments, institutions and enterprises, commercial and public organizations. As a rule, these are inquiries about the confirmation of the length of service, salary, working conditions, training, rewarding with government and departmental rewards, awarding with honourary titles, extension of privileges to the specific professions, to these or other territories of the regions and places of the Far-Eastern region.

Documents on the personnel [1] (personal files of workers of the institutions, organizations and enterprises, orders about the admission, termination, the transfer to other place of work, and also other organizational and administrative documents on the personnel, personal accounts, calculated pay-sheets, documents about awarding, getting the education and so on), remaining deposited in the archives of the institutions, organizations and enterprises, are sources for making the social and legal inquiries. Archival information and the copies of documents, put out by them, give the possibility to citizens to put pensions, to revise their amounts, to get compensations, to use different privileges, to ensure their property and other legitimate rights.
After the process of privatization, reorganization and liquidation of state and municipal enterprises, and also the rapid growth of the commercial structures, begun in the 90's, the process of getting information of social and legal character was complicated. The documents were lost. Undoubtedly, the processes of the liquidation of enterprises and organizations have taken place also in the USSR. However, under the conditions of the existing system of the guarantee of safety of documents, by the liquidation or the reorganization the documents were transferred to the successor, or to the higher in subordination organ, if such were existing, and only in the case of its absence the documents were given to the State Archive. And always it was possible to find the department, within its competence was each concrete organization and this department took concern for its documents. 
Since the beginning of the process of the privatization of state and municipal enterprises the problem of the guarantee the safety of the archives of the liquidated and reorganizated structures. For the guarantee of social and legal protection of citizens, prevention of the loss of documents on the personnel, improvement of their storage and use, the Government of RF published the order on April 23, 1992 of № 781​ r “About an improvement in the storage and the use of documents on the personnel” [2], in which the procedure of the transfer of the documents of liquidated structures was described. According to the order, it was established that all liquidated organizations, independently from the form of property, must transfer the documents on the personnel to the successor for storage or by his absence to the higher in subordination organ. The institutions of state archival service had to exercise the measures on the guarantee of safety the documents on the personnel of the liquidated organizations, independently from the form of property, in the case of the absence the successor and higher in subordination organ. For this purpose the Government recommended to the organs of the executive power of the subjects of RF to create the archives for storage and use of documents on the personnel and for this purpose appropriate premises, staff and financing. So, the State gave the solution of the questions of the safety of documents to the administrative organs of the archival affair and to the archival institutions of the subjects of Federation.
 Before the month of publishing the order of the Government, the archival office of the administration of Khabarovsk Territory initiated to adopt the resolution of the Head of Administration of Khabarovsk Territory on March 23, 1992. № 132 “About the guarantee of safety of the documents of privatizating, liquidating and reorganizating enterprises” [3].The leaders of the committees, officies and administrations of the Administration of the Territory, associations, enterprises, the heads of the administrations of cities and regions in each concrete case by the reorganization and liquidation of enterprises, institutions, industrial and commercial structures, privatization and change of the owner had to: determine the successor of archival documents, take the necessary measures for guaranteeing of their safety and further use; to include into the structure of the liquidation commissions the representatives of Public Archives; and in the resolutions of administrations about the registration of the new enterprises to foresee the personal responsibility of the leaders of new economic structures for guarantee the safety of documents on the personnel. In the same resolution to the Heads of Administration of cities and regions of the Territory the creation of the united interdepartmental archives for the centralized deposition and the effective use of documents on the personnel were recommended. As a result, by the majority of the administrations of cities and regions of Khabarovsk Territory the united interdepartmental archives on the personnel, called to ensure the safety of the documents of the privatizating and liquidating enterprises and organizations were created.

Originaly, the united interdepartmental archives on the personnel were created on the self-financing basis. However, the paid services earnings were so poor that they did not compensate even the salary fund of the manager of the archive. It turned out in practice that the documents of liquidated organizations entered to the united archives already after their liquidation. As a rule, these organizations did not have the successors, or the successors were the committees on administration of state property, which could not bear the expenses on transfer of documents for storage to the archives. In connection with this the united interdepartmental archives on the personnel of the administrations of cities and regions of Khabarovsk Territory were put on a constant maintenance due to the funds of local budgets, having the right to the fulfillment of paid services [4]. In the majority of other subjects of the Far East the documents on the personnel were deposited into the state archives and archival offices by the administrations of cities and regions, where the separate repositories were made for them.

In the resolution of the Government of RF dated March 3, 1993 ; № 191 “About the order of the departmental storage of documents and their organization in the clerical work” the terms for the departmental storage of documents, in particular for the documents on the personnel ​ 75 years were confirmed , and it was established that “by reorganization or liquidation of the institutions, by their transition to another form of property, which were being formed in the process of their activity, the documents are transferred to the successors, and by the absence of them - to the institutions of Federal archival service of Russia” [5].
To guarantee the safety of documents on the personnel of released workers as a result of creation, reorganization and liquidation of legal persons, the government of Russian Federation adopted a new order dated March 21, 1994; № 358 “About an improvement in the organization of the storage of documents on the personal” [6]. To all founders of new organized juridical persons, that are commercial and noncommercial organizations, was recommended to put to the constituent documents positions, touching the guarantee of record and safety of documents on the personnel and their transmission to the state custody in the case of reorganization or liquidation. It was recommended to the organs of executive power to make the state registration of constituent documents only by the presence of indicated positions. However, in practice the including in the constituent documents the obligations on the safety of documents on the personnel and their transmission to the archive in the case of liquidation and reorganization was insufficient and ineffective measure. Under the conditions of the absence of the fixed in the legislation and normative legal acts the mechanisms of control and compulsion to the transmission of documents to the repositories, the indicated positions were not observed.
 In spite of the taken normative legal documents, called to ensure the safety of documents on the personnel, the cases of leaving the documents, which have to be deposited, in the ownerless state, the removal of documents to the dump, conscious destruction, the loss of the documents as a result of the emergencies of the heating systems, destruction by rodents and others occurred. So, for instance, after several years as a result of the search of documents of privatized enterprises (mainly the enterprises of trade, public catering, communal services) the archivists of Khabarovsk knew about the facts of the destruction of documents on the personnel of restaurants “Ussuri”, “Beryozka”. The documents of these enterprises were burnt [7]. As an example Mnogovershinnaya MMG also can be given, when the documents of this organization were found in the deserted house, practically all the documents were in the damaged state. The archivists had to exert great efforts partly to restore the documents. Analogous situation occurred in the auto-transport group № 1269 of Khabarovsk, where the documents were also thrown in the ownerless state [7]. There were the situations, when the archival documents and documents on the personnel remained by the former workers of the enterprises (leaders, bookkeepers, personnel officer), who rejected to transmit the documents for deposition to the archive. Such situation occurred in the Bikinsk region of the Khabarovsk Territory, when the documents on the personnel of the meat processing and packing factory were found by the former inspector of the personnel office, who, in spite of the requirement of archival organ, did not transmit the documents to the archive and, as a result, the citizens could not get necessary information about the period of service and the earnings [7].
There were many situation of loss and spoilage of the documents directly at the enterprises, organizations, institutions as a result of the emergencies of the heating systems and water supply, fires, flood of the warehouses and basements, in which in the contempt of all standards the documents were kept. So, for instance, the manager of archival department of the administration of Komsomolsk region with the receiving the documents of district hospital for the years 1976 ​ 1990 found, that they were kept in two pantries, several times were flooded, their larger part was damaged. As a result the act about the destruction of 184 files was made, and only 99 files were taken to the storage [8].
 In the Basic principles of legislation “About the Archival fund of Russian Federation and the archives” [9] in the article 21 the responsibility for the contempt of legislation about the Archival fund of Russian Federation and the archives. However, in the code of the RSFSR about the administrative offenses at that time there were no sanctions for the contempt of the rules of deposition of documents. All this impelled the majority of the subjects of Russian Federation to accept the laws, which provided the administrative responsibilities for the offenses in the field of the archival affair. Accepted laws were directed to the guarantee of observance of the archival legislation, including the regional; replenishment and the reservation of the archival funds of the subjects and archival documents, which have historical, scientific and cultural value; and also the documents on the personnel, which contain the information, necessary for guaranteeing the social and legal protection of citizens. 
Archivists noted that published in the towns and cities laws, which foresee the sanctions for the offenses in the field of archival affair, were efficient enough instruments in the struggle with the violators of archival legislation. So, in Amur region, during the action of the law “About the administrative responsibility for infringement of the archival legislation of Amur region” 37 officials were called to the administrative responsibility. 24 men got warning reprimand, the sum of fines to 13 men came to 80790 rub. [10].
 In the period of the action of the law of Khabarovsk Territory “About the administrative responsibilities for the offenses in the field of the archival affairr” in the territory of the Khabarovsk Territory about 100 orders were passed yearly. Only once, the situation came to the drawing up a protocol about the administrative offence , but this protocol was revoked before its examination at the administrative commission, because the Head of the enterprise removed all the offences [11].However, it should be noted that, mainly, the inspections were toward the state and municipal institutions and enterprises, i.e. the organizations, which are the sources of bringing up the state and municipal archives. Touching the commercial organizations, such cases were single and were conducted only toward the organizations, with which the agreements about the interaction and cooperation in the field of archival affair were made. So, under the conditions of the absence of effective control from the side of archival organs and institutions, the commercial organizations, which exercised the storage of documents on the personnel continued to make breaches.
In 2002 the Code of Russian Federation about the administrative offenses (CaAO of RF) was accepted, in which for the first time the article 13.20 was introduced, which foresees for the infringement of the rules of storage, completing, account and the use of archival documents, taking to the administrative responsibilities in the form of warning or imposition of a fine to the citizens in the size from one to three minimum payment for labour; to officials - from three to five minimal sizes of the payment for labour. In 2003 the conference- seminar took place in Tomsk. It was dedicated to the introduction of the Code of Russian Federation about the administrative offenses into the activity of archival organs. The archivist gave the opinions about the fact that the regional laws, which foresee the administrative responsibility for offenses in the field of the archival affair, should more concretely reflect the forms of offenses, make higher fines, take into account local conditions and special features. CaAO of RF essentially limited the rights of archivist, reduced the circle of people, authorized to make the protocols about the administrative offenses. Bringing regional laws about the administrative responsibilities in the sphere of the archival affair in the accordance to the Code of Russian Federation about the administrative responsibility complicated right-using practice, made it the less than effective [12].
 In spite of the normative legal acts, binding the organizations in the case of their liquidation to give the documents on the personnel to the storage into the appropriate archive, in the taken in 2002 Federal law “About the bankruptcy” [13], giving the documents of debtor for deposition, subject to binding storage, was related not to responsibilities, but to the rights of competitive manager. So, if competitive manager did not wish to use the right given to him, then he could not be taken to the administrative responsibility. And only in December 2008 in accordance to the Federal law dated December 30, 2008 № of 296-FL “About the introduction of changes in the Federal law “About the bankruptcy” the transmission of the documents of debtor, subject to binding storage in accordance with the federal laws was related to the responsibilities of competitive manager.

Finally, taken in October 2004 the Federal law “About the archival affair in Russian Federation” [14] finally determined the order of the organization of the storage of the archival documents, including the documents on the personnel by reorganizations and liquidations. According to the law, in spite of the changes occurred in the state organizations, documents must to be transferred to their successors, or to be given to the storage to the state or municipal archives. by the liquidation of the commercial organizations, including as a result of bankruptcies, formed in the process of their activity and included in the composition of the Archival fund of Russian Federation the archival documents, documents on the personnel, and also archival documents, the terms of temporary deposition of which did not elapse, must be transferred by the liquidation commission (liquidator) or by the competitive manager in the regulated state to the storage into the appropriate state or municipal archive on the basis of agreement.

At the same time the effective legislation did not bind to inform archival organs and institutions about the beginning of the procedure of liquidation and to make an expulsion of legal person from the state list only after transmission to the state (municipal) storage of documents on the personnel. As a result the archival organs and institutions did not know about the liquidated organizations. The majorities of administrative organs of the archival affair in the subjects of RF concluded the agreements with the tax organs and the organs of statistics about the interaction and cooperation in the field of archival affair, in the framework of which the indicated organs gave the information about liquidated organizations to the organs of the administration of the archival affair in the subjects of the Federation. However, the information often came late, the organizations are already liquidated, and it means, to find documents on the personnel and to apply measures of administrative effect to the violators of the archival legislation were impossible.

To regulate this problem, in 2006 the project of Federal law “About the introduction of changes in the Civil Code of Russian Federation and into the Federal law “About the state registration of legal persons and individual owners” was send to the State Duma [15]. It was proposed in a bill to add the article 63 of the Civil code of RF with the point 9 with following contents: “Liquidation commission (the liquidator) gives formed in the process of activities of legal person documents in the established by federal law order to the state (municipal) archives” and to introduce in the binding order the necessity of giving to the tax organs the information about the transfer of archival documents to the appropriate state (municipal) archive as the necessary condition for the final liquidation of legal person or the annulment of state registration of an individual owner.

However, the legislators decided, that since the responsibility of organizations for the transfer of archival documents to the state and municipal archives in the case of liquidation and the order of this transfer is already established in the Federal law “About the archival affair in Russian Federation” (part 8, 10 of the article 23), there is no need for duplicating up these standards in the Civil code of RF. As far as the introduction of changes in the Federal law “About state registration of legal persons and individual owners”, it was noted, that the law about the archival affair does not provide for the formulation of the fact of the transfer of documents to the state and municipal archives by the documents. Thus, the bill named above was rejected.

Meanwhile, together with the problems of transfer the documents to the storage in the case of reorganization or liquidation, the serious problem of guarantee of safety of the documents of the commercial organizations, which actually ended their activity, remains, but officially they continue to exist, i.e., they did not declare about their liquidation. Thus, at the end of 2007 to the Administration for the affairs of the archives of the government of Khabarovsk Territory appealed to the former workers of the Privately Held Company “Daltekhmontazh” with the request to solve the question about the safety of the archival documents, including on the personnel, which were transported and fallen down into the unadapted for storage place [16]. The former workers of ‘”Daltekhmontazh” could not get the information, which confirm the fact of working in the organization, because of the fact that no one could give out them. In the staff (to that moment) remained only acting general director, that was being in other city at the place of his basic work. After the measures together with the public prosecutor’s department of the Kirov district the documents were given to the state storage. If we consider the fact that many commercial organizations, without wishing to pass the procedure of liquidation and to transfer documents on the compensatory basis and in the regulated state to the corresponding archive, continue to exist only on the paper, then remains open the question about the guarantee of safety of documents on the personnel and accordingly the confirmation of the fact of working in these organizations. One should add that the number of organizations repeatedly changes only the name or the form of property, dismisses the employees and take to the newly created organizations, they continue to store the documents of former organizations, without being their successors. And if the workers appeal for the information to the newly created organizations, which one can give out them, then the question about their juridical force (for example, when the document about the size of the salary of A.A. Ivanov for the period of working in OTS “Zarya” gives OTS “Zarya- DV”) arises.
For the solution of this problem the Federal archival agency together with the Pension fund of RF prepared and directed in October of 2004 into the archives and the territorial departments of the Pension fund the letter “About the adoption by the organs PFR of archival information and copies of documents, given out by organizations” [17]. In the letter were contained the recommendations to control bodies of the archival affair of the subjects of Russian Federation to conduct the work, directed on the including to the constitutive documents of organizations, in the property of which were the documents on the personnel of the liquidated organizations, which do not have the successors, provisions about the responsibility of these organizations for the guarantee of safety of the documents being in their property and about the delivery to the citizens for purposes of the pension guarantee of the archival information and copies of these documents. To the territorial organs of PFR recommended to take to the examination given out by organizations the archival information and the copies of documents, by the presence in the constitutive documents of these organizations the positions about their responsibility for the guarantee of safety of documents on the personnel of the liquidated organizations, which do not have the successors, and about the delivery to the citizens for purposes of the pension guarantee of archival information and copies of the documents. The explanation of the mechanism of the realization of the recommendations from the side of Russian State Archival Service did not follow. In practice, taking into account that the introduction of changes in the regulations will entail some material expenditures, organizations, wishing to follow given recommendations, did not appear. As a result, citizens suffered, since the Pension fund does not take into the production the information, completed and assured by the organizations, which are not the successors.

The analysis of legislative and normative acts, directed toward the guarantee of safety of archival documents and documents on the personnel showed that the measures at the federal and regional level were undertaken, directed to the guarantee of the safety the documents on the personnel. However, the unpunctualness and ill-consideredness, and in certain cases the discrepancy to legislative acts did not allow to solve correctly the questions about the guarantee of safety of documents on the personnel of the privatizated, reorganizated and liquidated structures. The problems with the guarantee of safety of documents on the personnel, that are found on the storage in the commercial organizations. remained unresolved
On February 9, 2009 by the Federal law of № of 9-FL were introduced the changes in the Code about the administrative offenses, which established essential fines for the violation of established order and a period of the storage of documents. It causes a hope for a change in the relation of the owners of the documents of non-governmental organizations to the questions of the quarantee of safety of the archival documents, including on the personnel. Namely, the chapter № 13 of CaAO of RF supplemented with the article 13.25 “The violation of the requirements of legislation about the custody of documents” [18]. In it was indicated that for the nonfulfillment by public company, by a professional participant in the market of securities, by the controlling company of joint-stock investment trust, share investment trust or non-governmental pension fund or by the specialized depositor of joint-stock investment trust, share investment trust or non-governmental pension fund the responsibility for the custody of the documents, which are provided by legislation about the public companies, about the market of securities, about the investment trusts and by the accepted in accordance with it normative legal acts and storage of which is required, and also the violation of the order and a period of storage of such documents – takes to administrative pines for officials in the size from two thousand five hundred to five thousand rubles; for legal persons - from two hundred thousand to 300 thousand rubles. For the nonfulfillment by society with the limited responsibility or the unitary enterprise the responsibility for the custody of the documents, which are provided by legislation about the societies with the limited responsibility, about the state and municipal unitary enterprises and by the accepted in accordance with it normative legal acts and the storage of which is required, and also the violation of the order and the period of storage of such documents the administrative pines on officials in the size from two thousand five hundred to five thousand rubles; on legal persons - from two hundred thousand to 300 thousand rubles is provided.

In our view, for the effective right-using practice it is necessary to work out the mechanism of account to the responsibility according to the article indicated, to confirm through established order the rules of working the archives of organizations, and also to enlarge the list of the persons, authorized to make protocols about the administrative offenses. The presence of this article in the legislation must be reflected positively on the guarantee of safety of the documents, which are subjects for storage. At the same time it is necessary to make changes in the rules of the liquidation of the organizations, including in the form of the reorganization, on which the introduction of the entry into the United state list of legal persons would be achieved only after presentation to the tax inspection the act about the transfer of documents on personnel to the Public Archive or to the successor or the information about the absence of activity, and, respectively, about the absence of documents on the personnel.
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