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Administrative responsibility for legislation infringements in a sphere of education.

The problems of an administrative responsibility establishment for infringements of the of the Russian Federation legislation in a sphere of education are considered. Developing judiciary practice as a whole positively influences development of relations in an education sphere, at the same time the enforcement authorities which are carrying out supervision and the control in an education sphere, have now rather limited possibilities on influence on infringers of the of the Russian Federation legislation about education. The author suggests to make additions in charter 5 Codes about administrative offences of the Russian Federation «Administrative offences, in an education sphere» and to define corresponding powers of officials of the state bodies which are carrying out functions under the control and supervision in an education sphere.
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The establishment of legal responsibility for infringements of the of the Russian Federation legislation in a sphere of education is a necessary condition of its effective application, and also realization and protection of the rights of citizens and organizations in considered sphere. Thus the question on legal responsibility in a of education sphere is one of the least developed in a legal science, and also insufficiently regulated in the legislation. So, in the Law of the Russian Federation from July, 10th, 1992 № 3266-1 «About education » [1], being base in system of the legislation on education, the rights and duties of participants of educational process are mainly fixed. Norms of the Law on the education, defining responsibility for infringements of the right to education, and also for other infringements of the legislation of the Russian Federation in considered sphere, have, as a rule, reference character. For example, in item 4 3 Laws on education it is established, that «physical and the legal bodies who have broken the legislation of the Russian Federation in a sphere of education, bear responsibility in an order established by the of the Russian Federation legislation». It is supposed, that it can be civil-law, disciplinary, administrative or the criminal liability. Thus in corresponding acts there are no rules of law which would establish responsibility and legal sanctions for offences in a sphere of education.

Similarly looks the situation with definition of legal responsibility of separate participants of educational process. So, in item 3 of art. 32 of the Law on education it is established, that «the educational institution bears in established by the of the Russian Federation legislation an order responsibility for:

1) default of the functions carried to its competence;

2) realization not in full educational programs according to the curriculum and the schedule of educational process; quality of education of the graduates;

3) a life and health trained, pupils and workers of educational institution during educational process;

4) infringement of the rights and freedom trained, pupils and workers of educational institution

5) other actions provided by the Russian. Federation legislation».

Besides, the legislation in the field education also provides bringing to account of officials of educational institutions which do not create necessary conditions for study, work and rest trained, pupils of educational institutions.

However possible sanctions for infringement by educational institution of the duties set forth above neither in the legislation on education, nor in acts of other branches of the legislation are established, is equal as influence measures on the persons supposing infringements of the rights of citizens in a sphere of education are not provided, allowing to eliminate infringement and to restore the broken right.

Now the basic way of restoration of the broken rights and elimination of infringements of the legislation of the Russian Federation in a sphere of education, is the reference to the court behind protection of the rights. 

Developing judiciary practice as a whole positively influences development of relations in an education sphere and realization of the rights of participants of educational process, but the reference to the court and proceeding represents long enough procedure and demands thorough training that creates certain difficulties for the person which rights were broken. It is clear, that in maintenance of observance of the legislation on education the public authorities allocated with powers on realization of supervision and the control in an education sphere should play more active role.

Since 2004 in the Russian Federation the system of such bodies is formed. The President decree of the Russian Federation from March, 9th, 2004 № 314, [2] confirmed new system and structure of federal enforcement authorities, had been created the authorized body which is carrying out functions under the control and supervision in an education sphere and a science, - Federal service on supervision in an education sphere and sciences. Powers are assigned to it on supervision of execution of the legislation on formation. The federal law from December, 31st, 2005 № 199-FZ «About modification of separate acts of the Russian Federation in connection with of differentiation of powers perfection» [3] powers on supervision and the control in an education sphere had been allocated also the state controls by education of subjects of the Russian Federation. The situation with distribution of powers in this sphere has undergone essential changes in 2006 Within the limits of realization of the administrative reform, one of the problems optimization of functions of the state enforcement authorities, including on supervision and the control, from December, 29th, 2006 № 258-FZ «the Federal law has been passed About modification of separate acts of the Russian Federation in connection with perfection of differentiation of powers» [4] according to which all powers on supervision and the control in an education sphere are declared by federal, thus the part from them since January, 1st, 2008 was transferred with subventions from the federal budget to subjects of the Russian Federation. It is supposed, that for their execution in subjects of the Russian Federation the specialized state enforcement authorities, authorized to carry out the transferred powers under the control and supervision in an education sphere will be created.

At the same time the enforcement authorities which are carrying out supervision and the control in an education sphere, have now rather limited possibilities on influence on infringers of the of the Russian Federation legislation about education. The law on formation, fixing powers of the Russian Federation on realization of supervision and the control of execution of the of the Russian Federation legislation in education spheres and of education qualities (regarding federal components of the state educational standards), as measures on elimination of infringements of the of the Russian Federation legislation in a sphere of education provides a direction the authorized federal enforcement authority obligatory for execution of instructions to educational institutions and controls education. Besides, the given body is allocated by the right of cancellation and stay of licences action for the right of conducting educational activity and certificates on the state accreditation of the educational organizations for separate infringements of the legislation supposed by educational institutions about education. Similar powers are allocated and the authorized enforcement authorities of subjects of the Russian Federation.

At the same time practice of control-supervising activity of the authorized federal and regional state bodies, shows, that in activity of educational institutions there are gross infringements of the legislation on formation which cannot be eliminated by available legal means or for which the certain kind of responsibility is not established. In particular the Position confirmed by the Governmental order of the Russian Federation from 19.09.1995 N 942 [5] does not establish a special order of legal regulation of responsibility depending on a source of financing of the higher (average) educational institution, questions of the organization of preparation of experts within the limits of target reception in educational institutions of the higher and average vocational training which founder are federal public authorities, on the allocated places of the target reception, not carried to conducting public authorities of subjects of the Russian Federation are not settled. In this connection the graduate can refuse a direction on a certain place of work for the disrespectful reason and thus not to incur any notable legal responsibility.

Measures on elimination of the offences, accepted by the authorized state bodies, by means of a direction of obligatory instructions for execution about elimination of infringements of the of the Russian Federation legislation in spheres of education or withdrawals of the licence for the right of conducting educational activity cannot promote to the full to restoration of the broken right and maintenance of observance of the legislation in considered sphere. It substantially speaks that in it there are no the norms, allowing to make answerable physical persons, officials and the organization, not executing the instructions directed to it about elimination of the revealed infringements in an education sphere. Now also the right of corresponding bodies to a reference to the court about bringing to account of the persons supposing specified infringements is not provided. 

Thus, the circle of revealed offences in an education sphere is much wider than legislative possibilities of influence on infringers from the authorized enforcement authorities that does the mechanism of the state control and supervision here insufficiently effective while necessity of maintenance of public and private interests for an education sphere demands education of such system of the state control which is capable to carry out most effectively a legal protection of the subjective rights and freedom of the citizen.

Fastening legal responsibility and establishment measures of responsibility for concrete infringements of the legislation in an education sphere, and also granting the authorized enforcement authorities the right of their application will make positive impact on maintenance of realization of the rights of citizens in an education sphere and legislation observance in this area.

As the analysis law enforcement experts testifies, the question on an establishment of administrative responsibility for infringements by physical persons, the educational organizations and their officials of norms of the right in an education sphere is actual. Administrative responsibility represents that kind of legal responsibility which is applied at fulfillment of offences in publicly-legal sphere which the education sphere concerns also. The analysis of the legislation on administrative offences has shown, that there are rules of law establishing responsibility for offences, similar for an education sphere. Among them it is represented expedient to allocate following [6]:

1. Refusal in granting to the citizen of the information (Code item 5.39 about administrative offences of the Russian Federation). This article is directed on maintenance of realization of a constitutional law of citizens on the information mentioning their rights and freedom. The offence provided by given article is supposed, both at acceptance of citizens in educational institutions, and in the course of training, and is expressed in not granting to citizens of the information on educational institution, about educational process, about presence at educational institution of the licence for the right of conducting educational activity and the certificate on the state accreditation etc. Refusal in granting of such information can make negative impact on essential conditions of realization by citizens of the right to education, including on reception of the right to a delay from an appeal on military service and other rights connected with it and freedom.

2. Infringement of the order of gathering established by the law, storages, uses or distributions of the information on citizens (personal data) (Code item 13.11 about administrative offences of the Russian Federation), disclosure of the information with the limited access (Code item 13.14 about administrative offences of the Russian Federation). 

3. Infringement of an order of manufacturing, use, storage or destruction of forms, the seals or other carriers of the image of the State Emblem of the Russian Federation (Code item 19.11 about administrative offences of the Russian Federation), forging of documents, stamps, the seals or forms, their use, transfer or sale (Code item 19.23 about administrative offences of the Russian Federation). 

4. Realization of the activity which has been not connected with extraction of profit, without the special permission (licence) (Code item 19.20 about administrative offences of the Russian Federation).

Besides, the Code about administrative offences of the Russian Federation contains a number of articles providing administrative responsibility for default of obligatory requirements of officials, bodies carrying out the state control and supervision. So, administrative responsibility for disobedience to the lawful order of the official of the body which is carrying out the state supervision (control) (item 19.4), default in time the lawful instruction (the decision, representation, the decision) the body (official) who is carrying out the state supervision (control) (item 19.5), non-acceptance of measures on elimination of the reasons and the conditions promoting fulfillment of an administrative offence (item 19.6), failure data (information) (item 19.7) is provided. This group of offences directly is connected with efficiency and a procedure of control-supervising activity by the authorized state enforcement authorities in an education sphere. The given norms of the Code about administrative offences of the Russian Federation allow to make answerable guilty persons and the organization for hindrance of lawful activity of the state bodies and officials at realization of powers by them under the control and supervision in an education sphere, default of obligatory requirements for execution and instructions about elimination of infringements.

At the same time, despite presence of already available possibilities on attraction to administrative responsibility for infringements in an education sphere, with a view of maintenance of completeness of legal regulation of legal responsibility in the specified sphere it is very important to consider specificity of last, conditions of realization of the right to formation and occurrence educational right-relations. It is represented expedient to add charter 5 «Administrative offences, in an education sphere» the Code about administrative offences of the Russian Federation the separate rules of law establishing administrative responsibility for concrete infringements in a sphere of education and the legislations of the Russian Federation about education. Thus as kinds of administrative punishment for offences in the specified sphere it is necessary to establish the prevention, the administrative penalty, and also for the separate most essential offences made: Officials - disqualification, legal bodies - activity stay.

To the most typical and significant offences in an education sphere, involving administrative responsibility, it is possible to carry:

 1. Refusal in reception or expelling from educational institution on the bases which have been not provided by the Russian Federation legislation, and also infringement of an order of an enrolment of citizens in educational institutions, expelling of citizens and transfer of citizens from one educational institution in other educational institution. 

2. Infringement of requirements to the maintenance of educational programs, the organizations of educational process, to quality of the formation, established by the legislation on education includes some separate infringements of norms of the legislation in a sphere of education, regulating questions of the maintenance of education and the organization of educational process:

Realization not in full educational program according to the curriculum and the schedule of educational process;

Infringement of the standard terms of development of educational programs established by the legislation in educational institutions (organizations);

Infringement of the established requirements to the maximum volume of an academic load of the trained;

3. Concerning target contract preparation it is necessary to define, that:

The customer not later than three months before training end should confirm employment of the graduate;

The educational institution should carry out a direction of the graduate for work and the control of its arrival;

The graduate trained within the limits of target preparation, should arrive to the order of the employer and work on a speciality not less than three years;

The graduate who has refused a direction for work for the disrespectful reasons, is obliged to return to an educational institution the sum received of the federal budget and the budget of the subject, accordingly, to the grant for all period of training, and to the customer and the employer - the sum of the received additional payments.

Inclusion in the Code about administrative offences of the Russian Federation of the norms establishing responsibility for fulfillment of the groups set forth above of offences in an education sphere, definition of corresponding powers of officials of the state bodies which are carrying out functions under the control and supervision in an education sphere, would allow to raise considerably efficiency of observance by physical persons, the educational organizations and their officials of the legislation on education, to establish more effective mechanism of protection and protection of the rights and freedom of citizens in an education sphere.
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