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Law Regulation and Formation of State Revenue 
from the Natural Resources Usage Payments.
The article focuses on the mechanisms of formation the state revenue from the payments coming from natural resources exploitation. Different elements and peculiarities that influence the mechanisms of formation as well as the law regulation of above mentioned payments are taking into account. The relevant mechanisms in foreign countries are compared to those current in Russia. The given in the article analysis of this kind of revenue formation and its regulation is authentic and hasn’t been considered before in Russian publications.
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The category of the payments, connected with subsoil management occupies a special position among the profitable sources of the Russian Federation budget. Subsoil – is one of a few fundamental components of the national wealth, which is the state ownership by the Constitution of RF and is not subject to privatization. Those, who own and manage property, govern it and get profits from its use. “Profits” here and hereinafter are understood as the finances, received by the state from subsoil use in the form of taxes, fees and other payments. 
The formation of profits in subsoil use (further – subsoil use profits) depends on the system of giving subsoil into use. At present in the world there are two main systems of the assignment of the right of the subsoil use – licensing and contractual ones, and the legal regulation of the state finances depends on the mechanisms of the legal regulation of the transfer subsoil to use. At present contractual or licensing systems of the assignment of subsoil areas into use practically do not exist per se. In the majority of foreign states the process of interaction and supplement of the licensing and contractual systems of subsoil use is observed [1]. 

A difference in the combinations of the above conditions, included in the sphere of legal regulation, determines a wide variety of relations in the different countries formed under the state influence, generates difference in methods and ways of the legal regulation of the state finances in subsoil management. 
Let us examine, on the basis of Russian and world practice, both the existing and possible theoretical mechanisms of profit acquisition. The variety of the real mechanisms of the state profits formation for the subsoil use and their legal regulations will be based on the combination of the separate elements of relations and special features of the relations participants. The combination of these elements and peculiarities will be formed differently, depending on the property rights on subsoil and state structure.
1. Mechanisms of the profits formation for determination of subsoil property.     

Property rights in subsoil management are divided, depending on the object, into the components – property on subsoil and mineral resources and property on extracted mineral resources.     

Three versions of the state finances formation regarding the payments for subsoil use are possible here.
1.1. The state is the owner of subsoil, the owner of the materials extracted from the subsoil is a private individual - a subsoil user (natural or juridical person). In this case the state obtains from a subsoil user tax proceeds and natural rent. This is the most common version of the state finances formation from subsoil use.
The owner of subsoil and the owner of the materials extracted from subsoil is the state. In this case it obtains from a subsoil user tax proceeds, natural rent and proceeds from the extracted raw material sale.
1.3. The owner of subsoil and the owner of the extracted mineral raw materials is a private individual - a subsoil user (juridical or natural person) (for Russia - the case connected to widespread minerals). Here the state obtains only tax proceeds from the economic activity of legal persons.

2. Mechanisms of profit formation for determination of the political system peculiarities. 

Political system determines the procedure of accumulation and distribution of the state finances. Here several versions of the state subsoil profit formation are also possible.
2.1. In the unitary state - the subsoil profits accumulate in the budget. 
2.2. In the state with the federative structure the profits are distributed on the levels of the internal structure of the federative state (federation and the federation subjects). 
The different mechanisms of the state finances formation are also possible in the latter case. 
2.2. A. The accumulation of profits at the federal level and the subsequent distribution at the levels is possible. 
2.2. B The accumulation of profits at the level of the subject and the subsequent distribution on the levels with the federal portion allocation is possible. 
All these possible mechanisms will be entirely determined and examined further as the models of the legal regulation of the state finances formation regarding the payments in subsoil use. 
As in the modern world three types of the above problem solution have been formed – three models of the legal regulation of the state profits due to subsoil management will be made. 
1 model – subsoil ownership and extracted minerals belong to the state. The following versions of legal regulation are possible here. 
1.1. The state independently exploits subsoil and obtains the profits.
1.2. The state transfers subsoil into the management to other participants of the relationship. 
1.3. The state partially exploits subsoil itself, partially distributes the resource fund and transfers it to subsoil users.  
2 model – subsoil and extracted minerals ownerships are exceptionally private. 
3 model – state and private subsoil and extracted minerals ownerships exist simultaneously.
Let us examine the model of the legal regulation of the state finances due to subsoil use in the federative state with the state subsoil ownership. It should be noted here that the models in question are connected with the federative states. If there are any specific features in the unitary states, this will be noted.
In this model the mechanism of legal regulation will be determined on the basis of the differentiation of the subsoil state ownership into the federal ownership and that of the federation subject. 
In the majority of federative states the subsoil and its resources at the constitution level are referred either to the federation property, for example, in Brazil [2], Belgium [3], or to the property of provinces as, for example, in Canada [4]. Or, as it is in the USA, where a part of the subsoil areas is related to the property of federation, a part – to the property of states [5], the rest follow the right of private agrarian property [6].
A number of federative states solve the problem of subsoil ownership, immediately solving the problem about the land ownership. In Australia and Canada [7] the land and subsoil belong to the federation subjects in accordance with the territorial division. In the United States of America the land is also under the jurisdiction of the federation subjects [5].
Some federative states directly divide the subsoil property as the source of the state finances formation and those (federation or subject) budgets where these finances enter. For example, the Constitution of Pakistan [8], Art.78, states that subsoil and the minerals, contained in it, are the property of federation, and in Art.161 “Distribution of profits between the federation and provinces” it is stated, that the obtained profits, regarding the payments in subsoil use in gas fields operation remain in those territories, where the subsoil areas are located, due to use of which these profits are obtained.
Thus, the majority of federative states [9] at the Constitution level divided the sources of the state profits regarding  the payments in subsoil use,  attributing subsoil  and their resources either to the property of federation or to the property of subjects.
Russia is the exception. The Constitution of the Russian Federation in Art. 71 indicates that questions of financial regulation are under the jurisdiction of the Russian Federation, in Art. 72 of the Constitution – are the matters of possession, use and procedure of land, subsoil, water  and other natural resources are in the joint conducting [10]. In the law “About the Subsoil” it is indicated, that “The subsoil within the Russian Federation territories, including underground and minerals, energy and other resources contained in the subsoil, are the state property. The matters of subsoil possession, use and disposal are under the joint jurisdiction of the Russian Federation and the subjects of the Russian Federation [11].” I.e. the determination of sources for formation of the state finances is attributed to the Federation authority but the sources of profit themselves are not distributed between the Federation and the subjects. 
In the above model of legal regulation with the state ownership on subsoil the state must solve further a matter of the extracted mineral raw material property. And here, as it has been already noted above, three versions of the relations development are possible. 
First, the state can exploit subsoil and obtain profits itself, secondly, the state gives the subsoil into use to other relationship participants and obtains its portion of the profit as tax payments or royalty or in the natural form, and finally, the third version of the further development – the state partially exploits the subsoil itself, and partially distributes the resource fund and transfers it to the subsoil users. 
In the first case the state carries out the routine management of these enterprises by specialized legal persons belonging to the state. In Russia they are the state unitary enterprises, which are under the jurisdiction of the authorities [12; 10]. Here the  state obtains income  in the natural form, i.e., in the form of extracted mineral raw materials, leaving the necessary amount of raw materials for the realization of its state functions, and surpluses are being realized at the external or  domestic markets. In this case the income is obtained in the natural form, but it is taken into account in money terms in the budget. In this version of the model the legal regulation of the state finances will be achieved by application of items of expenditure of the state budget law, i.e., the state acquiring the mineral raw materials, pays to a subsoil user the expenditures connected with mining, in the money form, planning these payments in the expendable part of the budget. In the profitable part of the budget the state finances, connected with further realization of the mineral raw materials, are reflected regarding the exceeding mining expenditures. 
In the second case of the above model of the legal regulation of the state finances regarding  the subsoil use payments – the state transfers subsoil  into the use to other participants in the relationship and obtains its portion of the incomes in the form of tax payments or royalty, in money or natural form. At the basis of the active concept of the state finances formation regarding the payments for the subsoil use is the license system of the assignment of the right to the subsoil areas use [10]. The compulsory payments, collected by the state for subsoil use, are frequently here in the form of direct or indirect taxes or special target payments [13].
In this version when considering  the problem of the property of extracted raw materials after removal from the subsoil the national resources become the property of different legal persons (Federation, subjects, municipalities, companies, citizens) [13], and with respect to the mined part of the natural resources these owners independently achieve competences of possession, use, procedure [14].

For Russia the above version of the model of the legal regulation of the state finances has its peculiar features. For example, due to the absence of the normative documents, establishing the procedure of the passing of the property rights on mined minerals, the mined mineral raw materials are in private property under the conditions of retaining the state ownership of the state property under the conditions of retaining the state ownership of the state subsoil fund areas [10], from where this raw materials were extracted. Here, the important procedure is masked - the fact of the withdrawal of the state ownership from the owner:  ore in the mountain belongs to the state, and this ore exported to the surface from the same mountain is private, when the owner – the state acting as the Federation, subjects of Federation do not acquire any rights on the materials withdrawn from the subsoil subsequently with small exceptions [10]. This procedure is not legislatively described in detail and is absent among the authorities of public bodies regarding the legal position of the extracted mineral. 
In this course of events Russia can accumulate in its budget only the part of the state finances, obtained due to the payments for the subsoil use. In this situation the extraction of the state incomes can be ineffective, since a part of the incomes of rent nature is completely lost. 
Finally, the third version of the above model of legal regulation. Its essence consists in the fact that the state partially exploits the subsoil itself, partially distributes the resource fund and transfers it to the subsoil users. 
This version is most common in the countries with federative political system and state subsoil ownership. Using entirely all mechanisms, described earlier, within the framework of the legal regulation of the state finances obtained by the state for the transfer of subsoil into use to a subsoil user, the state reserves for itself the right independently perform operation of subsoil, attributed to the so-called strategic raw materials or determining national security. I.e. a problem of the resource guarantee of the state itself is put here. Each state determines independently the enumeration of the subsoil areas, strategic raw materials, deficient forms of the subsoil resources, their presence influencing national security, ensuring its sovereignty basis. For example, in Russia, this is radioactive uranium raw materials, the development of continental shelf and subsoil in the economic zone of Russia [15].
Thus, the characteristics of the legal regulation of the mechanisms e of the state finances formation   in the considered version of the model consist in the fact that in different states the legal regulation is realized predominantly at the federal level or at the level of the federation subjects. 
Let us consider the following model of the legal regulation of the state profits regarding the payments for subsoil use in the federative state with the exceptional right of private subsoil property.
In the above considered constitutions of federative states the legal regulation of the state finances regarding the payments for subsoil use excludes complete private subsoil property as the source of the state income. Almost all constitutions emphasize the special legal position of such object of property as subsoil, specific features of its turnover, social significance and a number of other factors, isolating it from other objects of property, defining subsoil as the object in the public use of entire society, all citizens [16]. 
But this does not mean that there are no such states. It should be kept in mind that even in the states with complete subsoil private property, the process of the legal regulation of this property use will always occur with the participation of the state. Taking care of the common good, national security, including ecological security for all people living at the state territory, searching for the sources of the state finances for the performance of its public responsibilities, the state always reserves the right to establish specific limitations on the procedure of the property disposition by individual subjects – physical and legal persons, be it the absolute monarchies, presidential republics or other states.  

So, the researchers noted [17; 18] that at present in the normative legal acts of the states of both Roman-German and Anglo-Saxon law systems the items are included on the limitations of the competences of owner with respect to belonging subsoil to him by the effective force of the public law rules in the case of mineral resources presence in subsoil [18]. Thus, states establish the priority of the public interests above the private ones. The above principle is usually fixed in the fundamental law of state [19] that permits to make the conclusion that the mentioned standard is one of the basic principles for the state development, guarantee of public interests of both present and future generations of citizens.
Thus, at present the tendency for strengthening of state positions and public orientation exists, which is achieved by specific limitations on the procedure of  the property disposing by individual legal and physical persons for the purpose of  general good and for the state realization its public functions. Analyzing the contemporary relation to the subsoil property in the Islamic states, it should be pointed out that the minerals in natural state are mainly excluded from the turnover and are declared the state ownership that allows the sovereign to ensure public interests of all members of society [20]. 
The above analysis of approaches to the subsoil property rights definition that exists in the modern foreign states and in Russia, makes it possible to draw the conclusion that independently of a country belonging to one or another law system there are clearly expressed tendencies to separate the subsoil areas containing mineral deposits from other property objects, for formation and development of the special legal position of subsoil as the objects of public property, subordinated to the realization of the long-term public interests, which ensure the possibility of sovereign to realize the general good functions.
Finally, the following model of the legal regulation of the mechanisms of the state finances formation regarding the payments for the subsoil use is constructed on the principle, that the profits are extracted due to the subsoil use, that can be both in the government ownership and in the property of private individuals. 
Such countries as Germany, the USA, Canada, Austria, India, Australia and others are included in this group. All of them allow private property on the subsoil areas and mineral deposits [21], but in a number of states (Germany, Austria) only public bodies can give permit to use private property; in a number of states (Canada, the USA, Australia) in certain cases property rights on the minerals are recognized only with the land private property, when the minerals are located under this area [22; 23]. But even in these states private property has its limitations. Since the presence of subsoil private property is possible only with property on land, under which the subsoil is located, in some states the legal regulation of the state profits in subsoil management is directly connected with the regulation of the land use. In 1976 in the USA the law “About the federal land tenure” was passed, one of its articles says, that if the particular owner transfers the land property rights, in this case the right on the land subsoil is reserved by the state, and the right for further subsoil use as well. In Canada each province has the complete control over the natural resources, located on its territory, but simultaneously the federal center preserved for itself the considerable portion of the profits [23] connected with subsoil use. All formation of profits from the subsoil use is realized here at the level of provinces. This contribution to the federation budget is that mechanism of the compensation for uneven distribution of income sources at the federation territory and its assigning as profitable only for one subject.
The formation of the state finances regarding the payments for subsoil use in private property has other special features. For example, in the USA, if a private person has the land in property and extracts something valuable from the subsoil under his land, then the state, where the deposit is located, will solve how much taxes take from him and how spend the collected funds [23]. This forms the tax revenue of the state, as the state accomplishes legal regulation of the economic activity of the subsoil user, output including. 
Thus, in this model of legal regulation, connected with the formation of profits regarding the payments for the subsoil use, the separation of subsoil into the private and state ownership is inseparably connected with the solution of the questions about the earth's surface property. Two approaches are noted here -    an approach of the indivisible possession of the land and subsoil and an approach of their separate possession. In the first case the owner of land area completely receives the revenues obtained from this possession. In the second case the state leaves for itself the possibility to limit the private property right  for achievement of public good [24], i.e., the right to remove subsoil from the private use in view of its public significance and that the subsoil resources can have much greater value, than the land area.
The examined models of the legal regulation of the state finances regarding the subsoil use are entirely characteristic of the unitary states. The difference lies in the fact that the legislation system on the state finances will depend on the political system as follows: in the countries with the federative structure the laws of the subjects of federation (states, territories) act along with the federal legislation, in the unitary countries the single acts of public authorities form the basis of the legal regulation of the state finances [1].
Each state has the right to select such model of the legal regulation of the state finances that it should not only meet the interests of a private subsoil user, but also the interests of the state as a whole. From the point of view of the economic efficiency of one or another model of the legal regulation of the state finances regarding the subsoil use payments, the analysis of a large number of works [24] shows that the advantage is given to the model of the state finances legal regulation with the state subsoil ownership. 
This selection of the legal regulation model can be explained by the fact that the state has the right to form its incomes, using its property independently from the point of view of this property significance for the whole economy of state
Thus, analyzing the different mechanisms of the state finances formation regarding the payments for the subsoil use, the following conclusion can be made:  the predominance of one or another model of the legal regulation of the state finances regarding the payments for the subsoil use is determined on the basis of the form of property on subsoil, extracted minerals, political system.
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